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Coming — It may be a case of ‘‘now you 
have it, now you don't,”’ if you are the 
beneficiary under an insurance policy and 
the insured-decedent owed taxes to the 
federal government. John Crosby Pyle, Jr., 
analyzes the situation which arises in such 
a case when the government asserts a tax 
lien and claims that the beneficiary is liable 
for the unpaid taxes as a transferee, under 
Section 311 of the Code. 


Carl E. Stanford discusses the question of 
what capitalization will be considered ade- 
quate for tax purposes and Berrien C. 
Eaton, Jr., deals with the problem of 
whether a payment made as a result of 
guaranteeing the debts of a corporation, 
now dissolved, is a bad debt or a non- 
business loss. 
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Administrative... 


FEDERAL 
TAXES 


’ OU CAN RELAX if you have been wor- 
rying about the constitutionality of the estate tax or the differ- 
ence between the gift tax and estate tax rates: “As to the 
uniformity of the estate tax, the constitutional requirement of 
uniformity of excise taxation is satisfied when, by the provisions 
of the tax law, the rule of liability under it is the same in all parts 
of the United States. The same estate tax rates are applied 
generally throughout the United States. Opportunities to settle 
aid compromise disputes as to the existence of tax liabilities are 
available to all taxpayers throughout the nation under the provi- 
sions of the Internal Revenue Code. 

“The fact that there were differences of considerable amount 
between gift taxes and estate taxes does not result in the taking 
of property without due process of law. It was within the power 
of Congress to tax both gifts and estates and its motives are not 
open to judicial scrutiny.’—Heitsch, Exrx. v. Kavanagh, 52-2 uste 
€ 10,880 (CA-6) 


’ 

(GETTING A¢ ‘(QUAINTED with the peo 
ple ard the customs of the country in which one resides appears 
to be a prime factor in determining the governmental unit to 
which taxes will be paid. An airlines employee for the year 1950 
spent most of his time in the Near East on behalf of his company. 
During this period, besides his ordinary work, he became 
acquainted with local personages, “attending a wedding ceremony 
of one of the native employees of the company and in other ways 
became acquainted with the people and customs of the country 
in which he was employed.” He also chose his own food and 
lodgings, and paid income taxes_to the Government of Iraq for 
the year 1950. Having paid, under protest, income taxes for the 
year 1950 to the United States, he was under these circumstances, 
entitled to a refund as being a resident abroad.—Glackin v. U. S., 


c 4a we 


53-1 ustc § 9103(DC Ill.). (See also, Gillespie v. Self, 53-1 ustec 


c 


9114(DC Ark.), where the jury was instructed, in part, that 
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“[t]he phrase, ‘temporarily made his home there’ means that he 
identified himself in some degree with the customs of said country 
and lived under and within such customs.” ) 


\ THORN IN THE SIDE of those who 
would have their salaries taxable to a different entity is the old 
case of Lucas v. Earl (2 ustc § 496) A father and son formed 
a partnership. The father received salary checks for services 
which he, individually, as an accountant, had rendered. By agree 
ment, he turned these payments over to the partnership which 
included them in its income tax return, He did not include these 
payments in his income tax return,.instead, he reported his share 
of the profits earned by the partnership. Although there was no 
doubt that the partnership was valid, the salary payments were 
taxable to the father, the words of the court in Saenger v. Com- 
missioner being adopted: “The rule of the Ear! case, while made 
graphic by a figure, is more than a figure of speech. It is an 
expression of tne simple truth that earned incomes are taxed to 
and must be paid by those who earn them and unearned incomes 
to those who own the property or right that produced them, not 
to those to whom their earners or owners are under contract to 
pay them. It establishes once for all that no device or arrange- 
ment, be it ever so shrewdly or cunningly contrived, can make 
future earnings taxable to any but the real owner of them, can 
make future incomes from property taxable to any but the owner 
of the right or title from which the income springs.’—Mayes v. 
U. S., 53-1 uste § 9101(DC Okla.). 


Pr ICEEDS received for property under a 
power of condemnation are not personal but may be expended 
by the estate of the decedent owner without recognition of 
gain. The Commissioner contended that the 


reinvestment 
requirements of Section 112 (f) are satisfied only if the rein- 
vestment is carried out within the owner’s lifetime. However, 
the primary concern of Section 112 (f) is the fact of rein- 
vestment in the prescribed manner and “Congress was less 
concerned about the identity of the actor, so long as acting on 
behalf of the taxpayer, than it was about whether he acted in 
the Statutory fashion.” To confine the meaning of “taxpayer” 
to the owner himself would be too narrow a construction; “a 
construction more logical and more consonant with the purpose 
of the statute is that it means the taxpayer or one acting on his 
behalf, before or after his death.”—Estate of Isaac Goodman v. 
Commissioner, 52-2 ustc § 9556(CA-3). 
Interpretations 


99 





A PERSON WHO JUMPS BAIL and goes 
to a foreign country may or may not be “regularly residing” 
abroad but he is entitled to a period of 150 days within which 
to file a petition with the Tax Court for redetermination of a 
deficiency. The Tax Court was incorrect in holding that the 
150-day period applies to persons “regularly residing” abroad. 
Even if that were the case, “evidence that he [the taxpayer] 
had been indicted and jumped bail, if relevant at all, would seem 
to support his claim of residence in Mexico, since it might raise 
an inference that his motive in going there was such as to make 
it unlikely that he would return to the United States in the near 
future. . . Outlawry for crimes has not been recognized for 
centuries.”’—Mindell v. Commissioner, 52-2 ustc § 9552(CA-2). 


lr TAKES MORE than a simple, ordinary 
lien to curtail the tax interests of the government. So, a tax lien 
takes precedence over an attachment lien if recorded subsequent 
to the date of the attachment lien but before the attachment cred- 
itor obtains judgment, since the attachment lien is contingent, 
ind the United States tax lien is not defeated by a contingent, 
inchoate lien prior in time. However, a tax lien does not take 
precedence over a garnishment lien which is first in time. “The 
spirit of this statutory provision [53 Stat. 448] vitalizes the 
thought that those who hold valid liens, such as are mentioned 
in the statute, are not affected by government liens subsequently 
acquired.”—Sunnyfield Wholesale Furniture Company v. London 


and Globe Insurance Company, Ltd., 53-1 ustc § 9121 (DC Tex.). 


BS THE ABSENCE of express provisions 


to the contrary by a testator in his will, the operation of the 


marital deduction to one half of the testator’s estate relieves the 
widow of the burden of paying federal estate taxes on her share, 
even though she is a “person interested in the estate” within the 
meaning of the state proration statute. “[T] he statute is based 
on the equitable principle that the estate taxes should be borne 
by those whose bequests contribute to the tax burden and, con- 
versely, that all those whose legacies do not in any way create or 
add to that burden should not be required to bear it. . . . Indeed, 
through the application of the marital deduction, not only has the 
taxable estate been reduced by one-half but the rate at which the tax is 
computed has been substantially lowered.”—Jerome, Exrx. v. 
Jerome, CCH INHERITANCE Estate AND Girt Tax Reports § 17,666 
(Sup. Ct. of Errors, Conn.). 
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The President 


The Budget.—A slight bit of carving 
seems to be the order of the year for new 
President Dwight D. Eisenhower. As the 
new President came into office he faced the 
task, together with his Congress, of trim- 
the fat the highest proposed 
budget in this country’s history, with the 
exception of World War II] 

On January 9, a budget for 
$78,600,000,000 

President 


ming 


irom 


fiscal 1954 of 
Congress by 
stimated re 
tax laws of $68.7 bil 


was sent to 


Truman. With « 


existing 


Ex-President Truman's Budget 


| xcise 

Estate and gift taxes 

Customs 

Employment taxes 

Miscellaneous 
Subject to deduction of 

and for refunds of receipts.) 


Expenditures 


services 


Military 


International security and foreign relations 


Veter 


rans’ 


Natural 


services and benefits 


resources 


Social security, welfare and health 
lransportation and communication 


A criculture 


General government 


Housing and community development 
Finance, commerce and industry 


Education and general research 
Labor 
Interest 


Reserve for contingencies 


Washington Tax Talk 


$6,8 


and agricultural resources 


Swollen Budget .. . 


King Committee Report . . . 


New Revenue Commissioner 


Washington Tax Talk 


lion, Congressional enactment of the budget 
would result in a fiscal 1954 deficit of $9.9 
billion 


The huge demand for funds provides only 
for government programs already function- 
ing, and does not make provision to include 
the cost of proposed legislation 


National security programs dominate the 
proposed budget, for 73 


totalling 


accounting 
of all expenditures and 
proximately $57.3 billion 


per 
cent ap- 

The chart below carries a partial break- 
down of the ex-President’s budget: 


Estimated for 1954 
$33,394,000,000 
23,300,000,000 
9,869,000,000 
940,000,000 
590,000,000 
5,249,000,000 
2,180,000,000 


+ 
/ 


million for appropriation to OASI 


Estimated for 1954 


$46,296,000,000 
7,861,000,000 
4,564,000,000 
4,097 000,000 
2,579,000,000 
2,016,000,000 
1,827 ,000,000 
1,547,000,000 
509,000,000 
275,000,000 
288,000,000 
268,000,000 
6,420,000,000 
40,000,000 
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The Supreme Court 
The Two in 762,000 Chance.—\Vhen the 


disgruntled taxpayer, return has 
been challenged by internal revenue agents, 
threatens to take his case all the way to 
the Supreme Court, the chances are only 
two in 762,000 that the Court will decide his 
case, according to a Treasury Department 
study of contested returns in 1952. 


whose tax 


In fiscal-year 1952, about 762,000 tax re- 
turns were challenged. But, in this period, 
only two tax decisions were made by the 
Supreme Court. 


About 714,000 of the challenged returns 
vere not protested. 
out in 


Many taxpayers bowed 
sessions and hearings 
before the appellate staff with the recalci- 
trant diehards who filed Tax 
tions numbering 6,400. 


conterence 
Court peti- 


Stipulation settlements were reached in 
about 3,300 cases before the Tax Court and 
about 1,215 were decided by the 
Appeals were made in 330 cases, with the 
Circuit courts deciding 237 cases, the 
Supreme Court, two. 


court. 


While the two Supreme Court decisions 
represented a 100 per cent victory for the 
taxpayers, the Commissioner had the edge 
in the circuit courts, 146 to 91. 


The Tax Case Docket.—No decisions on 
federal tax matters were handed down by 
the United States Supreme Court during the 
month. However, in granting certio- 
rari in U. S. v. Gilbert Associates, 52-2 ust 
q 9473 (N. H. S. Ct.), 
to six the number of 


; 


LO hear. 


The question of 
whether the federal government or a munici 
pality has the better lien for taxes against 
a bankrupt taxpayer. The state court ruled 
in favor of the municipality. 


past 


the Court has raised 


cases it has agreed 


Gilbert case poses the 


The Court,denied certiorari in Holmes 
Projector Company v. U. S., 52-2 ustc J 9404 
(Ct. Cls.). The taxpayer had been denied 
a refund ot taxes paid on 
renegotiated contracts. 


income from 


The Court also denied rehearing in two 
cases in which it had previously refused 
certiorari. They are: Duveen Brothers, Inc. 
52-1 ustc § 9307 (CA-2), 
Commissioner, 52-1 ustc 


v Commisstoner, 


and Milliken v. 
q 9284 (CA-2). 


Five cases were added to the Court 
docket during the month. Certiorari has 
been applied for in the following cases: 


102 February, 


1953 @ 


Clawson v. U. S : q 9479, 535 
CCH § 9006 (CA-9).—Income received by 
a dummy corporation was taxable to the 
sole owner of the stock personally where 
the enterprise was essentially an individual 
ownership operated in a 


5?_? 


USsT( 


corporate form. 
Other evidence indicated the receipt of sui 
ficient gross income by such individual to 
necessitate the filing of an income tax return 
and, accordingly, imposition of a penalty 
under Code Section 145 (a) 


Docket 481. 


was sustained 


International Building Company; U. S. v., 
2-2 ustc § 9485 (CA-8) An order of the 
[ax Court confirming an agreement of 
counsel as to the valuation of a leasehold 
was a consent 


decree which was sufficient 
to support a plea of res judicata. 
ties dealt at length. They agree 
upon the basis for depreciation as of a date 
long past, after extensive and deliberat: 
negotiations. The actual fair value of the 
property on May 1, 1913 was the same at 
all times regardless of the different opinions 
existing prior to the agreement, stipulatior 
and decree, or which existed at the tims 
of this case. Neither the law nor its inte: 
pretation changed. Under circum 
stances, the consent judgment was res judicata 
on the question of valuation for depre: 
purposes. Docket 508. 


he pai 


arm’s l 


these 


+ ’ 
ation 


Penn v. 7 9504, 


Jepre ciation de 


USsTt 


Commissioner, 52-2 
535 CCH ¥ 9026 (CA-8).—I 

ductions on 
tenant, the 


a building erected by a life 
taxpayer, at her ow: 


were correctly computed by the ( 


expense, 
ommis 
sioner, under the provisions of Code Sec 
23 (1), at a rate based on the useful life of 
the building rather than upon the life expect 
ance of the life tenant as 
the taxpayer. Docket 485. 


contended by 


Place v. Commissioner, 52-2 
535 CCH ¥§ 9038 
sence of an 
taxpayer 


ustc { 9516, 
(CA-6).—(1) In the ab 
arm’s-length transaction, the 
was not entitled to deduct in- 
creased rentals on property owned by his 
wife, based upon the net profits of his busi- 
ness which was operated on such property, 
where there was no showing that the sums 
paid were reasonable. (2) On the evidence, 
taxpayer and his wife were not joint ven- 
turers in the business. Docket 489. 


Saulsbury, Marjorie F. Ridgely v. U. S., 
52-2 ustc J 9530, 535 CCH J 9052 (CA-5).— 
Although a state court authorized the trus- 
tee of an intervivos trust to borrow money 
for the payment of taxes on the settlor’s 


estate and to repay the loan with the income 
(Continued on page 159) 
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Tax Highlights of 1952 


By J. H. LANDMAN 


hoes YEAR 1952 has given us another 
bumper crop of significant federal tax 
decisions but few and relatively unimpor- 
tant tax laws. Taxpayers have long learned 
that court may be 
deciding tax 
than the 


decisions deter- 
deficiencies and 


] ] 1 
themse ives, because 


more 
minative in 
laws 


refunds 
the courts frequently rewrite the laws for 


both the Treasury and the citizens in the 
process of explaining them. The following 
is a selective summary of such tax adjudi- 


cations, 


Traveling Expenses 


aT 


Vonreimbursed traveling expenses away 


from home 
deductible ‘ 


ever, 


and outside of one’s county are 
The deduction for meals, how 
is not allowed because it is a personal 
expense,’ though it is contrary to Code Sec 
tion 22 (n). (2). In addition, one 


22 may take 
he optional standard deduction. ° 


The Treas- 
ury insists that such expenses are nonrecog- 
nizable unless the travel extends overnight. 
On the other hand, the Tax Court allows 
such deductions even if they take less than 
one day.’ 


Independent contractors deduct business ex 
penses without loss of the optional standard 


deduction. However, should such a person 


be treated by the Treasury as an employee 
< the optional standard deduction, 
1Summerour v, Allen, 51-2 ustc { 9426 (DC 
Ga.) 
> Waters, CCH Dec. 16,873, 
> Case cited at footnote 2 
4 Meisinger, CCH Dec. 19,031(M), 11 TCM 584; 
Kershner, CCH Dec. 14,478, 14 TC 168. 


Tax Highlights of 1952 


12 TC 414, 


Here's a Capsule-Form Review 


of Last Year's 


Prominent Tax Decisions 


he can deduct 


only travel and reimbursed 


expenses.* 


Traveling, food and lodging expenses while 
away from one’s principal place of business 
are deductible.2 The Tax Court holds that 
the locality of the taxpayer’s home is his 
place of business, irrespective of the volume 
of business done elsewhere.’ The Treasury 
disputes this conclusion and holds that the 
relative volume of business determines the 
principal place of which fact in 
turn determines the location of one’s home. 


business, 


Purchase and laundering costs of working 
clothes are not deductible if they were pur- 
chased at emplovees’ own discretion for 
their convenience in saving wear and tear on 


bette: clothing.’ 


Repayments 


A rescission of a dividend accompanied by 
its return to the corporation does not excuse 
the stockholder from taxability thereon be 
cause the declaration of a dividend in th: 
first instance creates a debtor-creditor rela 


tionship.* This rule is contrary to the gen 





5 Code Sec. 23 (a) (1) (A). 

® Stairwalt, CCH Dec. 19,165(M), 11 TCM 902. 
7 Roth, CCH Dec. 18,824, 17 TC 1450. 

§ Crellin, CCH Dec. 18,618, 17 TC 781 





SOP ATTTree 8 


Mr. Landman is a New York attorney 
and professor of tax law at New York Law School 


eral one in the matter of salary and rent’ 
adjustments in the same year. 

Repayment of excessive compensation con- 
stitutes a deduction in the year when it is 
returned because the employee had a claim 
of right to all of his salary in the earlier 
year.” The Second Circuit Court of Appeals 
decision is in conflict with that of the Sixth 
Circuit Court of Appeals as to this issue. 
The latter holds that the officer-stockholder 
may reduce his earlier salary by the exces 
sive amount because he was no more than 
a trustee of the excess.” 
Advances, though not formally credited, 
but the minutes recite them and the corpo 
ration is solvent, are proper deductions and 
are constructively received by stockholder- 
employees.” Such practice would preclude 
the denial of the deduction under Section 24 
(c) on the that payment not 
made within two and one-half months after 
the close of the corporation’s 


theory was 


fiscal period. 
Peculiarly, if actual payment was made the 
next year, it would not be reportable then.” 


Corporate Surplus 


Contributions to an employee benefit trust 
are deductible as charitable contributions.” 


Accumulations to buy out a minority stock 
holder are a good defense against the charge 
of unreasonable surplus under Section 102.” 


Employer discretionary contributions to 
profit sharing trusts are deductible when they 


* Russel, CCH Dec, 9595, 35 BTA 602. 

1% Commissioner v. Hartfleld, 52-1 ustc J 9200, 
194 F. (2d) 662 (CA-2). 

1 Smith, CCH Dec. 16,531, 
ustc ¥ 9221 (CA-6). 

12 James J. Cooney, CCH Dec. 19,154, 18 TC - 
No. 111 

3 Ross v. Commissioner, 48-2 ustc { 9341, 169 
F. (2d) 483 (CA-1). 

% Moss Tie Company, CCH Dec. 18,945, 18 TC 
—, No. 25 

% Gazette Publishing Company v 
ustc 7 9293 (DC Ark.). 


104 


11 TC 174, aff'd 52-1 


Self, 52-1 


February, 1953 ®@ 


are irrevocable and for the exclusive benefit 
of employees even if they are not vested, 
and even if they do not qualify under Sec- 
tion 165 (a)." 


Corporate Trading in Stock 


Corporation’s purchase and sale 
stock not for investment nor for 
to qualify a director and to raise expan 
nital t free 
Capital 1S tax Iree 
The unrestricted sale of its shares 
employee is a capital corporate transact 
Unless a capital loss is scught, a corporat 


| } 
led to 


should issue new shares when nee 
sale to employees.” 


Promissory Notes 
A sale of 


course 


a promissory note without re- 


results in a capital gain or loss.” 


Worthless promissory notes yield full losses 


Their subsequent sales for profit yield 


ord 
. ° 2 
nary and not capital gains. 
A promissory note on receipt for past due 
interest by a cash basis 
constitute taxable income. 


does not 


taxpayer 


21 


Corporate Reorganizations 


A split-off of part of a corporation’s as- 
sets to another corporation for stock which 
is distributed to the transferor’s stockhold- 


ers in exchange for stock of the tr 


ansteror 


1% Produce Reporter Company, CCH 
18,897, 18 TC 69; Lincoln Electric 
Employees’ Profit-Sharing Trust v. Commis- 
sioner, 51-2 ustc { 9371, 190 F. (2d) 396 (CA-6) 

1” Landers Corporation, CCH Dec. 19,020(M), 
11 TCM 577. 

1% Juvenile Shoe Corporation of America, CCH 
Dec. 18,739, 17 TC 1186. 

% Estate of Clarence E. 
18,980, 18 TC —, No. 43 

2 Merchants National Bank of Mobile v. 
missioner, 52-2 ustc § 9529 (CA-5) 

™ Scales, CCH Dec. 19,227, 18 TC - 





Dec 
Company 


Lehr, CCH Dec. 
Com- 
, No. 153 
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i Orde; 


to eliminate an extraneous asset is 
not taxable as a dividend.” 


taxpayer in a merger may carry 


its own unused excess profits credit.” 


Payment of corporate debt after liquidation 
by stockholders results in a capital and not 
an ordinary loss.* 


Redemption of preferred stock by holders 
who own no common stock yields capital 
gain as a partial corporate liquidation.” 


New bonds for old of a corporation is a 
e recapitalization.” 


"Tl on ; 4 e ~b t " aed , 
The exchange of preferred stock for newly 


issued debentures of the same corporation 1S 
nontaxable when the distribution is not 
equivalent to a dividend, when it is not pro 
rata among the holders of the two classes 
common st¢ when the 
ii] 


tah] 
lly I etapie, 


debentures are 


rea aud when the busi 


} 


} } 1 
o eliminate the accumulated 


ds on the pre ferred 


Preferred stock on common is taxable when 


s distributed as part of a plan for immed- 
7 23 
Sait, 
l restrictions may have 
at the time of acquisi- 


re lifted. The 


» restrictions is not a taxable event.” 


lifting 


k redemption does not yield a dividend 


the need for cash is diminished be 


of a cancellation of a franchise.” 


laSSCS af&e 


non 


* Riddlesbarger v. Commissioner, 
39 (CA-7) 
Vage, Inc., CCH Dec 


52-2 ust¢ 


19,301, 19 TC —, No. 
‘ Arrowsmith v 
9527 (S. Ct.), aff’g 193 F. (2d) 
(CA-2), rev’'g CCH Dec. 17,984, 15 TC 876 
Varie W. F. Nugent-Head Trust, CCH Dec 
18,632, 17 TC 817. 
* JT. T. 4081. 
77 Daisy Seide, 
No. 60. 


Commissioner, 
52-1 ustc fj 9152, 


52-2. usT« 


CCH Dec. 19,026, 18 TC - 


%C. P. Chamberlin, CCH Dec. 18,935, 18 TC 


164 is distinguishable from Strassburger 1 
Commissioner, 43-1 ustc {§ 9363, 318 U. S. 604 
*» Kuchman, CCH Dec. 18,934, 18 TC 154. 
%® Commissioner v. Lehman, 48-1 ustc { 9121, 
165 F. (2d) 383 (CCA-2). 
% Clarence R. O’Brion, CCH Dec. 
10 TCM 1122. 
a Zenz wv. 
Ohio) 


Tax Highlights of 1952 


18,689(M), 


Quinlivan, 52-2 ustc {§ 9418 (DC 


Back Pay 


Additional salary paid after expiratiwn of 
salary stabilization is not back pay and may 
not be spread 
earned.” 


over earlier years when 
the back pay had 
been authorized in earlier years, the perti- 


nent Section 107 (d) (2) would apply.” 


However, if 


Back-pay compensation deferred volun- 
tarily rather than involuntarily is not within 
the scope of Section 107 (d) and therefore 
cannot be rolled back for federal tax pur- 


poses.” 


Wage or salary disputes settled without court 
proceedings result in high-bracket bunched 
income in the year paid.” Otherwise, this 
bunched-up income could be attributed to 


prior years at lower consequential tax rates. 


Stockholder Loans 


Unrecovered stockholder loans are fully 
deductible business bad debts if the stock- 


holders are in the business of organizing 


and of participating in many corporations.” 
bad 


business of 


hey also qualify as fully deductible 


debts if the lenders are in the 


exploiting patents.” 


Stockholders advances may be loans, de- 


spite the absence of a fixed date for pay- 


ment of a fixed interest rate, and the absence 
of written evidence of indebtedness.” 


Miscellaneous 


Cancellation of sales franchises yields a 


4 4) bi e 1] 4 - 
capital gain,” but a cancellation of a per- 


sonal service contract” or an exclusive 


% Wiegand v. Commissioner, 52-1 usrc { 9199, 
194 F. (2d) 479 (CA-3). 

% Bisie L. Sedlack, CCH Dec. 
791. 


35 


18,624, 17 TC 


James N. Dean, CCH Dec, 16,353, 10 TC 672. 
Frank R. Bavis, CCH Dee. 19,000, 18 TC —, 
No. 51. 

7 Thomas Thompson, CCH Dec. 19,101, 18 TC 
—, No. 89; Andrew Dingwall, CCH Dec. 
19,141(M), 11 TCM 855. 

% Vincent C. Campbell, CCH Dec. 16,611, 11 
TC 510; Henry BE. Sage, CCH Dec. 17,848, 15 TC 
299; Weldon D. Smith, CCH Dec. 18,453, 17 TC 
435. 

# J, Stogdell Stokes 
18,686(M), 10 TCM 1111. 

“Hwing v. Higgins, 
N. Yi 

“ Starr Brothers, Inc., CCH Dec, 18,933, 18 TC 
149. 

“ General Artists 
18,846, 17 TC 1517. 


J 


Estate, CCH Dec. 


52-2 ustc § 9453 (DC 


Corporation, CCH Dec. 
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agency contract covering a sale of products 
yields ordinary gain or loss.* 


Kickbacks by optical 
physicians are prope 
because such practice is not 
public policy 
of the U 


manutacturers to 
business deductions 
contrary to 
Though this is a declaration 
States Supreme Court,” it is 
enough 


nited 


not broad to embrace lobbying ex- 


4 


penditures, and other illicit kickback prac- 


tices no matter how common.* 


Extortioners earn taxable income from 


thew netarious 


business,” whereas embez- 


zlers do not ” because the victim in the for- 
situation (unlike in the latter) will not 


seek restitution 


me! 


The lo of goodwill by a going cot 


s deductible if 
purchased ® 


| The 


-ern 


was originally 


Advance rent but not a deposit is fully 


taxable whether the landlord is on the cash 


or on the accrual basis. A security deposit 


is not taxable The balance of the 


applied as 


income 


deposit to be rent during the 


final period of the lease converts the deposit 


into advance rental.” 


Interest on tax claims against a bankrupt 
uns only to the filing date of the petition in 


0 


bankruptcy and not to the date of payment 


A net operating loss carry-back does not 
arise from the sale of machinery and equip 
ment when the 


liquidation.” 


selling corporation is mn 


Payment to withdrawing partner to avoid 


lamage to a partnership is a capital invest 


ment.” This decision appears erroneous be 


cause the purpose of the transaction was 1 


prevent damages.” 
A trust for grantor’s wife is not includibl 


in his gross estate where the use of the prin 


“8 Stuart Company v. Commissioner, 52-1 ust 
{ 9236 (CA-9); but see Sammons v. Dunlap, 52-2 
ustc § 9481 (DC Tex.). 

“ Lilly v. Commissioner, 52-1 ustc § 9231 (S. 
Ct.), rev’g CCH Dec. 17,669, 14 TC 1066, which 
nad been aff'd by 51-1 ustc { 9227, 188 F. (2d) 
269 (CA-4). 

“Hstate of R. W. Lashells, 
18,872(M), 11 TCM 274. 

“U.S. wv. Rutkin, 52-1 usrce 7 9260 (S. Ct.) 

* Commissioner v. Wilcow, 46-1 ustc { 9188, 
327 U. S. 404 

* Metropolitan Laundry Company Ltd. v 
U. 8., 52-1 ustre J 9129, 100 F. Supp. 803. 

*# John Mantell, CCH Dec, 18,733, 17 TC 1143 
and CCH Dec. 18,735, 17 TC 1165. 

*® U. 8S. v. Bloom, 52-1 ustc § 9139 (S. Ct.). 

% Roman 8. Gontarek, CCH Dec. 18,769(M), 
11 TCM 102. 

&N. Paul Kenworthy, CCH Dec, 18,756(M), 
11 TCM 60. 
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cipal and income for her is not mai 


support 
dator — 

Rent under sale and lease-back is disallowed 
where a corporate taxpayer purchased cel 
tain equipment and thereupon sold it at cost 
to a partnership composed of its stockhold 
he rental denied be 
cause the taxpayer never gave up control of 
the property.” 


ers. deduction was 


Gains on accounts receivable purchased at 
than face value are reportable in the 


year of collection.” 


Collapsible motion picture production cor 
1 


porations yield capital gain and not ordinary 


fully taxable income where it is established 


that the corporation was originally organ- 
ized for 


permanent and prolonged opera- 


tions. This would seem to be the law for the 


years subsequent to 1949 despite the outlaw 
of collapsible 


117 (m).™ 


corporations under Sectiol 


Employee deferred compensation held 


trust for future payment is taxable cu 


rently when the taxpayer derives a curr: 


economic benefit, when this benefit is as 


when the taxpayer’s rights are 


signable, 


1 when the rights have a 


fair market value.” 


fixed, anc current 


Sales manager's expenses of entertaining 


his subordinates are deductible. 
at bar since the 


In the case 


sales manager could not 


substantiate all of these expenditures, half 


of them were allowed under the Cohan rul 
(2 ustc J 489, 39 F. (2d) 540 (1930).) ® 


A casualty loss is deductible when the dam- 


age is ascertained and not necessarily whe 


the casualty occurred. 


ow 

Legal expenses of gift tax contest are not 
deductible because they are nontrade and 

8A, King Aitkin, CCH Dec, 4114 
(NA) 

4“ Estate of Arthur S 
18,785, 17 TC —, No. 158 

% Shaffer Terminals, Inc. v. Commissioner, 
52-1 wstc 7 9228, 194 F. (2d) 539 (CA-9), aff’g 
CCH Dec, 18,120, 16 TC 356. 

% Rhodes-Jennings Furniture Company v 
Commissioner, CCH Dec. 17,959(M), 9 TCM 1019, 
aff'd 52-1 ustc § 9157, 192 F. (2d) 1022 (CA-6). 

% Herbert v. Riddell, 52-1 usrc { 9209, 103 F 
Supp. 369 (DC Calif.); Frank EB. Gilman, CCH 
Dec. 17,640, 14 TC 833. 

8 Sproull v. Commissioner, 52-1 
194 F. (2d) 541 (CA-6). 

%® Harold A. Christensen, CCH Dec. 18,825, 17 
TC 1456. 

® Barret v. Commissioner, 
103 F. Supp. 730 (DC La.). 


12 BTA 692 


Dwight, CCH Dec 


ustc { 9223, 


52-1 ustc 


1 9334, 
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The courts, says the author, often 
rewrite the laws for both the 
Treasury and the citizens in the 
process of explaining them. 


nonbusiness expenses, and they are not in- 
curred for the management, conservation, 
or maintenance of property held for the pro 
duction of income.” 


Sale with a lease-back is a tax 
where the lease is for 30 years or more.® 


Tree exchange 


Year-end checks paid on the last day of 
the year constitute taxable income in that 
vear even if they could not be cashed in that 
vear.” If they were issued with the condi- 
tion that they were not to be presented for 
payment until next year, they constitute in- 
come in the subsequent year.™ If the checks 
were mailed in the earlier year and received 
in the latter 


] 


year, they are income in the 
Deductions for cash payments 


when 


atter year." 


are taken checks are delivered irre- 


4 
spective of the year of cashing by recipient.” 


Dividend check mailed on the last day of a 
is taxable to the stockholder in that 
later year was 
ear- 


vear 1S 


vear and not the 


when he 


physically pre receive it in the 


Sent to 
1: . 67 
ier year. 

lax 


deficiencies 


refund 5 Ma 


68 


Stock 


» the 


] 


transf limited 


partnerships are 
same pei f the tax as the 
interest transferred is to the total partne: 


8, 1947.% A 


11 
1} 


August 


all was du 


the Bureau’s 


as due.” 


Individual charitable contributions as dedux 


tions have been increased from 15 per cent 


} 


adjusted gross 


» 20 ner cent of one 
é I 


income.” 


Depreciation deductions though otherwise 
proper for the year may not be in excess of 
the tax benefits for any year starting 1932.” 


Punitive damages are not taxable as ordi- 
nary income, but business injury damages 
are.* The former adds to thg taxpayer’s 
assets, while the latter is a substitution fos 


earnings. 


Capricious in contrast to bona fide litigated 
hability may not be deferred by accrual basis 
taxpayers to the date of final determination.” 


Franchise tax contingent on federal tax 
litigation is not accruable until the year in 


which the litigatian is concluded.” 


Liquidating dividends of a personal holding 
company constitute a dividends paid credit 
equal to the earnings of the taxable veai 
despite an accumulated deficit.” 


A family gift with a license-back and a 
lease-back constitutes grounds for the denial 
of royalties and rentals as deductions on the 
theory that the ( 


to deductions 


lifford rule is as applicable 
under Section 23 (a) as to 
(ad 
This rule smacks of devastating tax results 


income questions under Section 22 


If payments are not made within 2Y 
ajter the close of 


months 
an employer's taxable year 
to a cash related taxpayer, these deductions 


are lost forever for an accrual taxpayer 


Capital assets do not permanently 
their 


retain 


character. Subsequent profits there 
from may be capital gain or ordinary in- 
come depending upon the nature of the sub- 


sequent transactions.” 


Dividends in an installment purchase of se 
curities applicable to the selling price may be 
taxable to the seller or the buyer. The Sev 
enth Circuit Court of Appeals holds that 





, 52-1 ustc { 9259, 343 U. S. 118. 
112 (b) (1)-1; Century Electric 
Company v. Commissioner, 51-2 ustc § 9482, 192 
(2d) 155 (CA-8), cert. den. October 31, 1951 
Charles F. Kahler, CCH Dec. 18,884, 18 T¢ 
31: compare Urban A. Lavery, CCH Dec. 14,882, 
5 TC 1283, aff'd 42-2 ustc 7 9406, 158 F. (2d) 859 
(CCA-7) 
“ J, M. Fischer, CCH Dec 17,636, 
Avery v. Commissioner, 4 ustc § 
S. 210 (1934) 
Modie J. Spiegel Estate, 
12 TC 524 
* Frank W 
No. 6. 
®& Morristown 
ning, 52-1 vst 


Lukes v. U. 8 
-Code Sec 


14 TC 792 
1277, 292 
CCH 


Dec. 16,989, 


Kunze, CCH Dec. 19,242, 19 TC 
Trust Company, Err. v. Man- 
{ 10,840, 104 F. Supp. 621 (DC 
N. J.): Lewis v. Reynolds, 3 ustc § 856, 284 U. S. 
281 (1932) 


6° Code Secs. 1802(b), 3481. 


Tax Highlights of 1952 


7 Salomon Brothers & Hutzler v. Pedrick, 52-1 
{ 9323, 105 F. Supp. 210 (DC N. Y.) 

1M. T. 22, 1945 CB 444. 

72 H. R. 7345, signed by the President 

7% H. R. 3168, signed by the President, July, 
1952 

% Glenshaw Glass Company, CCH Dec. 
18 TC —, No. 108 

% Bear Film Company, CCH Dec 

, No. 41. 

7% Concord Lumber Company, Inc., 
19, 139, 18 TC —, No. 104. 

7 Fisher v. Kavanagh, 52-1 ust 
Supp. 248 (DC Mich.) 

% White v. Fitzpatrick, 52-1 vusr« 
F. (2d) 398 (CA-2) 

™7L, R. McKee, 
No. 61 
% Mace Osenbach, CCH Dec. 15,625, 


UST¢ 


19,146 
18,978, 18 TC 
CCH Dec 
f 9115, 100 F. 
{ 9103, 193 
CCH Dec 


19,028, 18 TC 


7 TC 797 
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they are taxable to the buyer.” The 
Court in Hobson and Langdon concurs.” 


Tax 


Deferred paymen: contract for the sale of 
real property may be arranged so that cap- 
ital gain applies only after one’s investment 
is recovered, when the deed is not de- 
until all the payments have been 
The Tax Court holds that the 
purchaser’s unsecured promise to pay in such 
a deferred payment contract is not equiva- 
lent to a mortgage, is not 


liverable 
completed 


negotiable and 
has no present value. This type of real estate 
transaction must not 
installment sale.” 


be confused with an 


Legal fees paid for contesting alimony lia 
bility are deductible 
rendered involve 


because the services 


husband's 
‘ 


primarily the 
economic and not his personal affairs.* 
Wagering tax applies to merchandise clubs 
on the theory of the lottery.” 
Prov eeds realized by a lessee on 


lessor’s 


release o 
covenant not to rent to same type o! 
business yield capital gains.™ 

Prizes to a winner of a 
legal 


contest are dis- 


charges of obligations whether the 


contests are commercially or philanthrop 


ically sponsored, and are therefore taxable 
the 


months of the period in which the winners 


They may be prorated over last 36 


produced the prize s.“ But tax-free gifts lo! 
admiration, or for 


still possible - 


past achievements, are 


Noncompetitive 
retail 


covenants with 


amortizable b« 


89 


acquired 
businesses are not 


cause they are part of goodwill 


Exempt corporations become fully taxable 
business corporations if their organizers 
joy a percentage of the pronts no mat 


charitable or 
be on 


how otherwise scientific 


enterprises may 


81 Moore v. Commissioner, 41-2 ustc 9 9766, 124 
F. (2d) 991 (CCA-7). 

8 Arthur L. Hobson Estate, CCH Dec 
17 TC 854 

3 J. Darsie Lloyd, CCH Dec. 9201, 33 BTA 
903; Harold W. Johnston, CCH Dec. 17,578, 14 
TC 560; Nina J. Ennis, CCH Dec. 18,543, 17 TC 
465. 

*% Baer v. Commissioner, 52-1 vust« 
F. (2d) 646 (CA-8); rev’g CCH Dec 
TC 1418. 

53 Code Secs. 3285 and 3290 

* Louis W. Ray, CCH Dec. 
No. 52. 

*U, 8. 
994. 

% Old Colony Trust Company v. Commissioner, 
1 ustc # 408, 279 U. S. 716 (1929). 

%® Harold J. Burke, CCH Dec. 18,898, 18 TC 77 

* Gemological Institute of America, CCH Dec. 
18,868, 17 TC 1604; Code Sec. 101 (6). 
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18,637, 


"9310, 196 
18,383, 16 


19,001, 18 TC 


Robertson, 52-1 uste { 9343, 72 S. Ct 
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A trend has been developing 

over the last decade: a closer 
survey of all exemptions and 
expenses claimed by the taxpayer. 


Renunciation of benefits under a will yield 
no gift tax,” provided these benefits would 
not have accrued in intestacy.” 


Deceased pariner’s last return may include 
more than 12 months’ income if his taxable 
year differs that of his partnership 
The Second Circuit Court of Appeals dé 
cided so™ in contradistinction to the hold 
ings of the Third, Fifth and Eighth Circui 
Courts of Appeals,” which permitted 
partnership to survive for tax purposes ti 


from 


rcuit 


obviate the bunching of income in the dec¢ 


dent’s final return if the state law and the 


le 


partnership agreement permitted it 


l. 


Research and development costs may be cut 
rently deducted rather than capitalized, if it 
is the taxpayer’s accounting practice to do 


t 
96 
so. 


1 bonus is constructively received as tax- 


able income without book entry if it is oth- 


erwise made available.” 


Invested capital credit 
fe cael 
duced 


1s proportiona 
when income arising from the cancel 
taxpeyer’s debts is excluded by 


reducing the bases of the underlying assets.” 


lation of 


Completed contraci taxpayers cannot ta 
casualty losses during the pt riod when th 
contracts are in the 
pleted.™ 


process or being Cc 


Condemnation awards are taxable tn the year 


of receipt when the sums are received undet 
claims of right and the transactions are 
closed as to the amounts, despite th 
that the taxpayer continued to claim a 


1 Brown, EBxrx. v. Routzahn, 63 F. (2d) 914 
(CA-6, 1933). 

@ Hardenbergh, CCH Dec. 18,456, 17 TC 166 

* Commissioner v. Waldman, 52-1 usr 
196 F. (2d) 83 (CA-2), 

% Commissioner v. Henderson, 46-1 ustc J 9528, 
155 F. (2d) 310 (CCA-5); Girard Trust Company 
v. U. §., 50-1 ustc J 9342, 182 F. (2d) 921 (CA-3); 
Mnookin v. Commissioner, 50-2 ustc § 9431, 184 
F’, (2d) 89 (CA-8) 

* Commissioner Dunlap before the Joint Com- 
mittee on Internal Revenue Taxation 

* James J. Cooney, CCH Dec. 19,154, 18 TC 
—, No. 111. 

” Bangor and Aroostook Railroad Company v 
Commissioner, 52-1 ustc J 66,030, 193 F. (2d) 827 
(CA-1). 

*% Jones v. Smith, 52-2 ustc J 9475 (CA-10). 
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amount 


Had the 


amount, it 


and received it. 


refused the 


taxpayer 
would not 
been taxable in the earlier year.” 


smaller 
have 


Title to goods passes when the law dictates 
that it does irrespective of trade practice. 

Net operating loss provisions apply to the 
‘ 


loss from the sale of business assets which 


survives the cancellation of nonbusiness in- 


101 
come 


Loss 


owners to acquire whiskey inventory is fully 


deductible and is not a capital loss 


m distilling stock purchased by cafe 
102 


Over-ceiling prices and not penalties under 
he prior law are allowable as part of the 
16 


ds sold in the year of the over 


current Defense 


1, +} 


qarastic, 


Production 
It authorizes the dis 


yments tor 


oC ods, 


estimated expenses 
is. permitted not in the 


year when done.™ 


leceased em 


her and deduct 


eT - [he 
a recent ‘| 


they c 


decision 
reasury ruling 


1 
nstitute taxable 


wnder 
nae 


a self-insured plan without 
ndent fund as applied to disability 


nts received aiter 1952 to be 


will ceas« 


iIncomnie¢ 


a tax- 
mts tax 

it was accrued 

fitable one.” 
by a life tenant is not limited 
ife expectancy” and applies to im 
rovements well 


made as as acquired by 


um.” This rule 


1 
1c 


seems too broad in t 


® Estate of Jacob Resler, CCH Dec. 18,701, 17 
TC 1085, 

” Pacific Grape Products Company, CCH Dec 
18,723, 17 TC 1097. 

1 Joe B. Luton, CCH Dec 
No. 144, 

2 Charles A. Clark, CCH Dec. 

, No. 9, reviewing CCH Dec. 19,143, 18 TC 
No. 106, following Western Wine and Liquor 
Company, CCH Dec. 19,207, 18 TC —, No. 137 

03 J. T. 4104 and I. T. 4105. 

1% Hershey Creamery Company v. U. S., 52-1 
ustc § 9132, 101 F. Supp. 877 (Ct. Cls.) 

1% Secs. 405 and 409 (d) of the Defense Pro- 
duction Act; E. S. A. General Order 15. 

1% Ralph L. Patsch, CCH Dec. 19,288, 
—, No. 28. 

101 Alice M. MacFarlane, CCH Dec. 
TC —, No. 2. 
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19,217, 18 TC - 


19,247, 19 TC 


19 TC 


19,235, 19 


situation in which the life 
intend to benefit 


tenant did not 
the remainderman. 
Compensation in stock held in 


taxable income when the 
lifted.” 


escrow 18 


restrictions are 


Tax return signed only by the president is 
subject to a 25 per cent penalty. It must 
also be signed by “treasurer, assistant treas 
The fil 
ing of an improper return does not begin the 
running of the statute of limitations.™ 


urer, or chief accounting officer.” 


Returnable container receipts are income or 
nonreportable deposits. They are income if 
containers are and sold. 
epurchases would then constitute expenses, 
and worthless containers would be deducted 
annually, On the other 


inventoried 


hand, container re- 


ceipts are deposits if the containers are 
Depreciation would 
then be taken thereon if they have a life in 


excess of! one 


loaned to customers. 


year, Extraordinary losses 
would also be taken when proven in addition 


to depreciation. Taxable income would only 


when any part of the 
5 


accrue account 1S 


transferred to surplus.” 


Charitable kind double ce - 


ductions when the assets have appreciated 


gifts in yield 
in value but are not produced or inventoried 
by the donor. The Treasury holds that if a 
manufacturer donates inventory to a charity 
he may take a deduction for them at fair 
market value but he would include the same 
sum in income at the time because 
their cost to produce had already been de- 
ducted.” A district court in 

overruled this Treasury view.™ 


gross 
Kansas has 


Contribution to an employee from an em 
ployer toward the purchase of a residence 
in a new employment location is additional 


compensation and is not a tax-free gift.™ 


Rental payments on a lease with an option 


to purchase are deductible if the intention 


(Continued on page 165) 


“18 J. 'T, 4027, 1950-2 CB 9. 
1 T T. 4107, I. R. B. 1952-23, 5. 


1° Olympic Radio and Television, Inc. v 
U. 8., 52-2 ustc § 9524 (Ct. Cls.). 

1 Code Sec. 23 (1) (2): 

12 Penn v. Commissioner, 52-2. ust« 
(CA-8), aff’'g CCH Dec. 18,406, 16 TC 1497 

3 Fred C. Hall, CCH Dec. 18,818, 15 TC 195, 
aff'd 52-1 uste § 9229, 194 F. (2d) 538 (CA-9) 

4 Pike Holding Company, CCH Dec 
18,774(M), 11 TCM 110. 

15 Ralph Ferguson, CCH Dec 
TCM 213 

187. T. 3910, 1948-1 CB 15 

11 White v. Brodrick, 52-1 
Supp. 213 (DC Kan ) 


18 Legrand v, U. 8., 52-2 ustc J 9419 (DC Ohio) 


| 9504 


18,828(M), 11 


104 F 


ustc § 9238, 
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Taxpayers Are Being Treated 
Unfairly When Deficiencies Exist, 


Says the Author 


Recent Civil Fraud Cases—Problems 


di- 


enfc rce 


though 
the 


are 


T AX FRAUD investigations, 


rected primarily towards 


ment of criminal sanctions,’ producing 


unprecedented numbers of civil cases,’ 
of which will be litigated. In the 


many 
Tax Court, 
more than one third of the proceedings 


docketed cx 


fraud penalties.’ 


recently mtest the imposition of 
their current 


importance, the recent decisions in civil 


In view of 


2 The role of criminal sanctions in the enforce- 
ment of the internal revenue laws was discussed 
by this author in a recent issue. See Lipton 
‘Prosecutions for Tax Evasion—New Policies 
and Procedure,"" TAxeEs—The Tax Magazine, 
May, 1952, p. 350 

2 During the fiscal year ended June 30, 1952, 
the Intelligence Unit completed 3,855 investi- 
gations compared to 3,219 in the previous year 
Prosecution was recommended in 1,628 
(Information Service Release, S-3135, August 17 
1952.) 


The civil 
deficiency in tax 
any deficiency is 


cases 


penalty of 50 per cent of the total 
which applies “if any part of 
due to fraud with intent to 
evade tax'’ (Code Sec. 293 (b)), is asserted in 
all cases in which prosecution is recommended 
Monetary penalties are imposed in at least 
75 per cent of the cases investigated by the 
Intelligence Unit (Internal Revenue Service 
Monthly Activity Report, January, 1952, p. 3.) 

‘Fraud penalties were contested in 357 in- 
stances in the 1,000 cases immediately preceding 
Docket No. 45,500, which was filed November 
20, 1952. Commencing with Docket No. 41,500 
filed June 2, 1952, fraud penalties were involved 
in 1,030 of the 3,000 cases docketed in the period 
ended September 25, 1952. An increase in both 
the number and percentage of fraud cases is dis- 
closed by comparison with earlier statistics. 
In the 3,000 dockets immediately preceding No. 
41,500, covering the period commencing January 
16, 1952, fraud penalties were contested in 705 
cases. (These figures were compiled from infor- 
mation in the docket section of the CCH Tax 
Court Reporter.) 

* Taxpayers have been relatively unsuccessful 
in civil income tax fraud cases decided recently. 
During 1951 and 1952, the Tax Court promul- 
gated 69 opinions in this fleld, upholding the 
imposition of fraud penalties in all except 23 


110 February, 


traud cases will be analyzed to ascertain 


whether there have been any significant 


trends. 


he recent cases* all involve alleged un 


reported income, which has been determined 
chiefly by “indirect” methods.’ Where a 
fraud charge is predicated ‘on the omission 
of income, the Commissioner, who has the 
burden of proof on the fraud issue,’ must 


During the same period, two favorable 
decisions were obtained by taxpayers in four de- 
cisions reported by district courts. All seven 
decisions by appellate courts during this period 
were in favor of the government. 

Fraud penalties were disapproved in Tolbert 
v. Self, 52-1 ustc § 9146 (DC Ark.): Malo v 
Farle, 52-1 vuste § 9195 (DC Ore.) Cases 
taining fraud penalties are Owens v. U. S 
ustc § 9383, 98 F. Supp. 621 (DC Ark.), aff’d 
{ 9376, 197 F. (2d) 450 (CA-8); Kraft- 
52-1 ustc § 9328, (DC Ia.) 

The appellate court decisions referred to are 
Katz v. Commissioner, 51-1 ustc § 9285. 188 F 
(2d) 957 (CA-2); Harvey v. Early, 51-1 ust 
f 9311, 189 F. (2d) 169 (CA-4); Estate of Samuels 
v. Commissioner, 51-1 ustc 7 9327, (CA-2); White 
v. Commissioner, 52-1 vu f 9330, 196 F. (2d) 
728 (CA-3): Owens v. U. 8., 52-2 uste 7 9376, 197 
F. (2d) 450 (CA-8); Goe v. Commissioner, 52- 
ustc § 9420, 198 F. (2d) 851 (CA-3) cert. den 
December 8, 1952; Middleton v. Commissioner, 
{ 9549 (CA-5). 

®* No attempt will be made herein to describe 
in detail the familiar indirect methods of deter- 
mining unreported income. For a discussion of 
the unidentified bank deposit, net worth, and 
other indirect methods, see Balter, Fraud Under 
Federal Tax Law, Secs. 107, 108: Blackburn, 
‘Arbitrary Methods of Income Determination,’’ 
TaxeEs—The Tax Magazine, November 
p. 905; Rothwacks, ‘Criminal Tax Prosecu- 
tions Proceedings of New York University 
Eighth Annual Institute on Federal Taxation, 
p. 252, at pp. 258-259. 

**In any [Tax Court] proceeding involving 
the issue whether the petitioner has been guilty 
of fraud with intent to evade tax, the burden 
of proof in respect of such issue shall be upon 
the Commissioner.’’ Code Sec. 1112. Fraud 
must be proved by clear and convincing evi- 
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52-2 ust¢ 


meyer vw. U. 8., 


sr¢ 


«9 9 


52-2 usre 


1952, 





of Burden of Proof 


By PAUL P. LIPTON 
of the Milwaukee and Boston Bars 


establish two basic facts: (1) that the tax 
was understated, and (2) 
understatement was made with in 
tent to evade tax.’ This will 
examine both phases of the 3 ier’s 
burden of 


payer's income 


that the 
discussion 
IMIMAISSIO1 
proof. 


PROOF OF FALSITY 


Proving that income was understated can 
be a difficult task where the Commissioner’s 
determination is based on unidentified bank 
deposits, unexplained increases in net worth, 
customary markups, or other 1 in direct methods. 


(Footnote 6 continued) 

dence (Griffiths v. Commissioner, 2 ustc { 766, 
50 F. (2d) 782 (CCA-7, 1931).) The Commis- 
sioner’s determination of fraud is not supported 
by a presumption of correctness. (Jemison . 
Commissioner, 2 ustc J 622, 45 F. (2d) 4 (CCA-5, 
1930) .) 

7 Cf. Balter, work cited at footnote 5, Sec. 101: 
‘In the typical income tax case where fraud is 
asserted, there are two issues on which proof 
is required: 

(1) proof of unreported income and the ex- 
tent thereof; and 

(2) proof that the failure to disclose the total 
income was ‘with intent to evade tax’, that is, 
fraudulent.”’ 

This quotation is taken from Balter’s discus- 
sion of the burden of proof in civil fraud cases. 
The first requirement is sometimes minimized. 
See Spencer, ‘‘Proof of Income Tax Fraud,’’ 2 
Tax Law Review, p. 451, at p. 453; Hertzog, 
‘The Trial of a Fraud Case in the Tax Court,”’ 
Proceedings of New York University BHighth 
Annual Institute on Federal Taxation, p. 1319, 
at p. 1320: ‘‘. . . the heart of proof of fraud lies 
in the element ‘of intent to evade tax 

’ For comprehensive discussions of the facts 
and circumstances relevant to the fraud issue, 
see Gordon, ‘‘Income Tax Penalties,"’ 5 Tax 
Law Review 131; Spencer, ‘‘Proof of Income 
Tax Fraud,” 2 Tax Law Review 451. 

* ‘The proposition of fraud must be separately 
and affirmatively established by the Commis- 
sioner.” (Arthur M,. Godwin, CCH Dec. 9397, 
34 BTA 485 (1936).) Proof that income was re- 


Civil Fraud Cases 


The burden of proving this element of fraud 
is, of course, obviated if the taxpayer ad- 
mits that income was understated. But a 
finding that income was not reported, based 
solely on taxpayer’s failure to overcome the 
presumption of correctness attaching to the 
Commissioner’s determination of 
should not Thus, 
as it may 


deficien- 
cies, suffice.® anomalous 
proper consideration 
of the parties’ respective burdens may result 
in a finding that the taxpayer understated 
his income, but that the Commissioner 
failed to establish the understatement by 
clear and convincing evidence In 
the deficiencies should be sustained 
fraud penalties disapproved.” 


at first seem, 


that even t, 
and the 


In many of the 
cussed, 


will be dis 
this distinction has not been recog- 


cases which 


nized; taxpayer’s failure to prove that income 
was not understated has been accepted 
conclusive of the alle 


issue, 


red understatement on 
resulting in 
of penalties. In 
have 


the fraud 
appr< val 


courts 


unwarranted 
other cases, the 
results, and 
avoided seemingly inconsistent findings with 
respect to the 
penalties for 


intent.” 


reached correct 


understatement, by rejecting 
failure to prove “fraudulent 


Only a few decisions have ex 
plicitly rejected fraud penalties for failure 
to prove an understatement of income where 
the deficiencies attributable to the 


alleged 
understatements were approved.” 


One such 


ceived and not reported, which is not obviated 
by the taxpayer's failure to carry his burden on 
these same questions, is essential to sustain the 
Commissioner’s burden of proof on the fraud 
issue. (Walter J. Cutcliffe, CCH Dec. 15,320(M), 

TCM 673 (1946). aff'd and mod. 47-2 ust 
{ 9375, 163 F. (2d) 891 (CCA-5).) 

” Walter J. Cutcliffe, cited at footnote 9. 
Because of the presumptive correctness attach- 
ing to the Commissioner's determination, defi 
ciencies were upheid; nevertheless, on the fraud 
issue, the court held that the Commissioner had 
failed to prove that income was understated. 
Judge Opper stated (p. 675): ‘‘The result ad- 
mittedly might be regarded as a logical anom- 
aly, but on the record before us we are unable 
to render a different conclusion.’’ 

‘In other words, both parties may fail 
through inadequate proof on their several is- 
sues, and thus the deficiency would be sustained 
and the penalty set aside.’’ (L. Schepp Com- 
pany, CCH Dec. 7419, 25 BTA 419, at p. 437 
(1932).) 

2 The only explicit holdings to this effect since 
1936 which have been located are: Walter J. 
Cutcliffe, cited at footnote 9; 7. M. Stanton, 
CCH Dec. 15,986(M), 6 TCM 977 (1947); A. W. 
Minyard, CCH Dec. 16,102(M), 6 TCM 1137 
(1947); Hverett Malcolm Bratcher, CCH Dec. 
17,075(M), 8 TCM 603 (1949); Estate of Halley 
Tarr, CCH Dec. 19,326(M), 11 TCM 1151 (1952). 
(“*. . . our finding as to petitioner’s income was 
based not on affirmative evidence but purely on 
failure of proof.'') Several recent cases have 

(Continued on following page) 
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Mr. Lipton was special attorney 
and trial counsel, Office of 
Chief Counsel, Bureau of Internal 
Revenue, 1940-1950. 


decision is 7. M. Stanton, CCH Dec. 
15,986 (M), 6 TCM 977 (1947). A thorough 
understanding of the problem is evidenced 
by the opinion, wherein Judge Kern states: 
" we do not consider the evidence 
sufficiently clear and convincing that peti- 
tioner actually received income in the amount 
so determined to sustain a charge of fraud 
based on mere 
the proof of 
respondent. 

effect to the 
which attaches to the respondent’s deter- 
mination. Therefore 
did not err in his 


understatement of income, 
which is the burden of the 
However ... we 


must give 


presumption of correctness 
we hold that respondent 
determination of defi- 
ciency in tax for this year but that he erred 
as to the penalty determined.” (Page 982.) 


Indirect Proof of Income 


An indirect determination of unreported 
income by a method not falling within any 
of the usual categories was involved in 
John J. Gough, CCH Dec 19.253(M), 11 
TCM 1022 (1952). The Commissioner as- 
serted a deficiency in income tax, for the 
calendar year 1944, of $124,413.34. He de- 
termined that taxpayer’s gross receipts from 
a bar business were under- 
stated by $148,223.02, which was the amount 


of purchases and 


and restaurant 


expenses paid in cash. 


Only $16,043.39 had been reported as net 


(Footnote 12 continued) 

upheld the deficiencies determined 
theless disapproved fraud penalties. 
do not mention failure to prove ‘‘intent,’’ it is 
apparent that the penalties fell because of the 
Commissioner’s failure to prove that income 
was understated. See Jerome Rothberg, CCH 
Dec. 18,012(M), 9 TCM 1110 (1950); Herman 
Semke, CCH Dec. 18,113(M), 10 TCM 123 (1951); 
Thomas Ferrara, CCH Dec. 18,122(M), 10 TCM 
141 (1951). In H. J. Feinberg & Company, Inc., 
CCH Dec. 17,852(M), 9 TCM 776 (1950), the 
Commissioner proved that the taxpayer failed 
to reflect certain sales in its returns. Fraud 
penalties were rejected though deficiencies were 
approved, because the Commissioner had not 
‘‘shown that a part of the deficiency for any 
year was due to fraud with intent to evade tax.’’ 
(P. 777.) This failure, the court said, resulted 
from lack of proof that the taxpayer realized a 
gain from the sales or that it overstated its cost 
of goods. 

4 The record indicates that an analysis of the 
taxpayer’s transactions by the application of 
funds method (otherwise known as the cash 
analysis method) disclosed that cash available 
per taxpayer's records exceeded expenditures 
and withdrawals by only $18,923.03. The court 
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but never- 
Since they 


February, 


1953 @ 


profit. The court found that Gough had 
failed to establish that his gross receipts 
were less than as determined, but held in 
his favor on the fraud issue. Although the 
opinion emphasizes failure to prove “intent 
to understate income,” it is believed that the 
fraud penalty fell for lack of affirmative 
proof that income understated.” The 
only corroboration for the Commissioner’s 
determination of unreported income was 
testimony of a revenue agent that a recon- 
struction of sales, based on applicable O.P.A. 
ceiling prices, produced a figure approxi- 
mating reported 
Obviously, 
stitute affirmative proof that income was 
understated. 


Was 


sales plus cash payouts. 


such testimony does not con 
Had the Commissioner proved 
an understatement greatly in excess of re 
ported income, it is likely that the 
penalty would have been upheld.” 
Bank Deposit Method—Goe v. C 
stoner,” 52-2 ustc § 9420, 198 F. 
(CA-3), affirmed a Tax 
Court approving the Commissioner’s deter- 
mination of and fraud penal- 
1937 to 1945, inclusive. 
fraud, the 


assessment of 


fraud 


MIMS - 
(2d) 851 
decision of the 


deficiencies 
ties for the 
In the 


years 
absence of 
* barred 
ciencies for the six earliest The 
had included unexplained 
currency deposits totaling $80,130 in gross 
income. 


Statute ol! 
limitations defi- 
years. 
Commissioner 


Taxpay er endeavored to prove that 
the deposits in question did not reflect cur 
rent income, contending that they had been 
made from secreted 


savings. The Tax 


Court, finding his testimony contradictory 
and lacking in probative value, upheld the 
deficiencies and the fraud penalties,” not 


was Satisfied that the latter amount represented 
prior years’ savings. Thus, there was corrob- 
oration for taxpayer’s contention that his entire 
income had been reported. For a discussion of 
the application of funds method as a check on 
unreported income, see Blackburn, work cited 
at footnote 5. The Commissioner sometimes de- 
termines income by this method. 


44 See cases cited at footnote 40. 


4 Certiorari was denied by the Supreme Court 
on December 8, 1952. 


10 ‘Tn the case of a false or fraudulent return 
with intent to evade tax or of a failure to file 
a return the tax may be assessed ... at any 
time." (Code Sec. 276(a).) The normal three- 
year period for assessment is prescribed by Code 
Sec. 275(a). A five-year period is applicable if 
the taxpayer omits gross income in excess of 
25 per cent of the amount stated in the return. 
(Code, Sec. 275(c).) 

% Grover Glen Goe, CCH Dec. 18,231(M), 10 
TCM 307 (1951). The Tax Court held that ‘‘un- 
explained bank deposits, not reported as taxable 
income, are evidence of fraud.’’ (P. 317.) Cf. 
Estate of Halley Tarr, cited at footnote 12, at 
p. 116 (1952): the unexplained deposits 
are as consistent with an innocent explanation 
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withstanding the fact that the Commissioner 
was unable to ascertain or prove a source of 
the alleged affirming the de 
cision, the Court of Appeals for the Third 


Circuit said: 


ncome.” In 


“In the 
ing and 
reasonable 


se circumstances we think the find- 
assessment of a deficiency was 
must be sustained. More- 
once it was concluded that the bank 
deposits represented current income there 
was no basis for viewing the failure to 
report that additional income as anything 
but willful, or 


and 


over, 


the erroneous explanation 
taxpayer as anything but de 

The taxpayer could not 
very well have been honestly mistaken as to 
the source of the $80,000. 
ound 
true 


offered by 


liberately false. 


The case permits 
between 


o middle g1 accepting his 
lation as 


and rejecting it as 


ntation designed to 


conceal a 


that the 


that approval of the de 
- 
I 


is evident court of 


ippealis be 1eVv¢ d 


ficiencies was necessarily conclusive of the 
1 


existence of the understatement. nis as 


sumption was es questionable since 


irs otherwise 
could not st: 
| 


lad sustaine 
; . 
aud. Fora he years 


fraud required 


ss the Commis 
burden of 


} 
ty? 


involved, 
an affirmative show 
the deposits were current income.” 


to the years not 


barred by the statute 


limitations, the taxpayer’s failure to 


‘rcome correctness of the Commis 
sioner’s determination of deficiencies did 
” {the e 

sioner] of his full burden of proving that the 


deposits of money constituted income.” (A. 


the respondent ommis- 


(Footnote 17 continued) 
as with the charge of fraud.’’ 
were 


Fraud penalties 
imposed in the Goe case chiefly because 

no tenable explanation’’ was offered for ‘‘fail- 
ure to report the currency in question in gross 
income.’’ (P. 318.) 

Of, A. W. Minyard, cited at footnote 12, 
it p. J Upon brief, respondent discusses 
probable sources of part or all of the alleged in- 
come. It is mere speculation and may not be 
used as a substitute for the clear proof required 
of him under the issue.”’ 

9 A. W. Minyard, cited at footnote 12; 7. M 
Stanton, cited at footnote 12. In the Stanton 
case, the court observed (p. 978): ‘‘An essential 
element of the proof required of respondent is 
to show that the income which petitioner omit- 
ted was taxable income. Not all receipts are 
taxable, and we have before us no evidence at 
all from which we could infer whether the 
amount involved here was taxable income, bor- 
rowed money (to which there are references in 
the record) or return of capital.’’ 

2° See Balter, work cited at footnote 5, at p. 
160 ‘Where the Tax Court is in doubt that 


Civil Fraud Cases 


W. Minyard, CCH Dec. 16,102 (M), 6 TCM 
1137, at page 1149 (1947).) 


In the 
evidence 


absence of clear and convincing 
that unexplained deposits were 
current income, imposition of fraud penal 
ties is not warranted even though the 
deficiencies are approved.” Jerome Rothberg, 
CCH Dee. 18,012 (M), 9 TCM 1110 (1950), 
illustrates the proper 
burden of 
on the 
posits 


application of the 
based 
unexplained bank de 
vere upheld, the court being unwill- 
ing to accept the taxpayer’s contradictory 
aud penalties were neverthe 


less disapproved, becaus 


proof rules. Deficiencies 


inclusion of 


testimony. F1 
the Commissioner 
failed to sustain his burden by affirmative 
evident ec. 


A very Tax Court decision in 
volving unexplained bank deposits is Francis 
I, Warren, CCH Dec. 19,230 (M), 11 TCM 
(1952). ‘Taxpayer had a personal bank 
account which was 


recent 


OR6 


used extensively for 
and accomodation purchases for, 
her husband’s She testified that 
all deposits, not otherwise specifically identi- 
fied, represented her husband’s repayment 
of loans. The court found this 
unconvincing, held that unexplained 
deposits totaling $48,886.66 represented un- 
reported * The court that 
“established that the petitioner 
deposits in her bank 
substantially in 


| 
iOans to 


business. 


testimony 
and 


income stated 
it had been 


made accounts of 


amounts 


excess of those 


disclosed on her income tax returns for the 
taxable years; that she failed to report 
such amounts as income in her returns; and 
that 


ing to include 


she had no reasonable excuse for fail 


hem in her taxable income.” * 
Fraud penalties were sustained although no 


source of additional was 


income shown.” 


the bank deposit, considering all other factors 
in the including the taxpayer’s explana- 
tion, really reflects taxable Income not included 
in the return, it may resolve the doubt as to 
the deficiency against the taxpayer on the basis 
of the presumed correctness of the Commis- 
sioner’s determination, but at the same time 
resolve the doubt in favor of the taxpayer on 
the fraud issue in view of the Commissioner's 
burden of proving fraud by ‘clear and con- 
vincing’ evidence.’ 

* The Commissioner had determined that de- 
posits totaling $86,444.51 represented unreported 
income. 

22 At p. 994. 

%2Of. Hyman Wagman, CCH Dec. 18,518(M), 
10 TCM 836 (1951), in which unidentified de- 
posits totaled $50,972.48 for three taxable years. 
Their source was not ascertainable; taxpayer 
did not identify the deposits and did not prove 
that they reflected nonincome transactions. 
Nevertheless, the court found as a fact that the 
unidentified deposits were not taxable income, 
Stating (p. 849): “‘We are satisfied by the evi- 
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The opinion does not indicate that the de- 
posits were made regularly or under other 
circumstances that would warrant the in- 
ference that they reflected current income.” 


Net Worth Method—The most frequently 
asserted objection to the determination in 
net worth cases is that “cash on hand” was 
not reflected in the 
putations. 


Commissioner’s com 
Occasionally the taxpayer is able 
to prove his claim; if so, the deficiencies 
may fall completely and the fraud penalties 
will fall with the deficiencies.” A _ note- 
worthy example is Wuliam Loneal Drake, 
CCH Dec. 19,278(M), 11 TCM 1037 (1952). 
There the Tax Court found that Drake had 
large holdings as claimed. In ac- 
cepting the taxpayer’s uncontradicted testi- 
mony, the court properly emphasized the 
Commissioner’s failure to establish any 
source of taxable income that would account 
for the alleged net worth increases 


cash 


More frequently the Tax Court does not 
believe testimony concerning cash on hand. 
In Thomas Ferrara, CCH Dec. 18,122 (M), 
10 TCM 141 (1951), deficiencies totaling 
approximately $64,500, for the years 1942 
through 1945, had been determined by the 
net worth method. Fraud penalties were 
asserted Ferrara, a wholesale 
who had been convicted of O. P 


merchant 
A. viola- 
tions, testified that a large amount of hidden 
cash was the source of the net worth in- 
creases. Because the court was unable to 
find that Ferrara had cash on 


hand the 
deficiencies were approved. 


The court con- 
cluded, however, that there was a “lack of 


(Footnote 23 continued) 
dence as a whole that there were no unrecorded 
sales which could have been a possible source 
of the unidentified deposits, and, since we have 
found that there was no other possible source 
of income, we are compelled to conclude that 
the record establishes that these deposits were 
not derived from unreported income in the re- 
spective years in question.”’ 

* ‘Tf it be shown that a man has a business 
or calling of a lucrative nature and is con- 
stantly, day by day and month by month, re- 
ceiving monies and depositing them to his own 
uses, there is most potent testimony that he has 
income, and if the amount exceeds exemptions 
and deductions, that income is taxable.’’ (Gleck- 
man v. U. 8., 35-2 uste § 9645, 80 F. (2d) 394 
(CCA-8), at p. 399, cert. den. 297 U. S. 709. This 
was a criminal case, but the quotation indicates 
the nature of the proof which should be required 
in civil cases.) 

*% Murray Glackman, CCH Dec. 18,692(M), 10 


TCM 1132 (1951); William Loneal Drake, CCH 


Dec. 19,278(M), 11 TCM 1037 (1952). 
*% At p. 125. 


= James Quince Whittemore, 
16,700(M), 7 TCM 845, at p. 849. 
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CCH Dec. 


February, 1953 ® 


persuasive evidence” supporting the fraud de- 
termination. A similar conclusion was reached 
Semke, CCH Dec. 18,113(M), 
123 (1951), where the taxpayer’s 
about 


in Herman 
10 TCM 
story described 
as “inadequate, inconsistent, contradictory, 
and inherently incredible.” The 
tion of fraud penalties was neverthe- 
less disapproved for lack of “affirmative 
evidence to support a conclusion that any 
part of the 
particularly 


cash on hand was 


imposi- 


deficiencies was due to fraud, 
evidence as to the 


source of any additional income” was shown.” 


since no 


When he employs the net worth method 
in fraud cases, the Commissioner should be 
obliged to prove the taxpayer’s beginning 
net worth by clear and convincing evidence. 
In the absence of such evidence, the Com 
missioner has not proved that income was 
understated inasmuch as it is “absolutely 

know the amount of peti- 
tioner’s net worth at the beginning of the 


taxable period before dne could determine 


necessary to 


under a net worth basis a taxpayer’s net 
income for succeeding years.” Net worth 
computations are frequently made from in- 
formation and records which, particularly at 
the beginning of the period in question, 
could not accurately reflect assets and lia 
bilities. Doubts and difficulties should oper 
ate against the 


issue,” 


Commissioner on the fraud 
Nevertheless, fraud penalties have 
been sustained in recent net worth cases 
where it is doubtful that the Commissionet 


had established that income was understated.” 


*% Estate of Maurice J. Lydon, CCH Dec 


19,306(M), 11 TCM 1119 (1952), illustrates the 
correct approach to the understatement problem 
in net worth cases. The court recognized that 
deficiencies in proof operate ‘‘against the re- 
spondent on the fraud issue and not in favor 
of him.”” Although the statute of limitations 
was in issue, the same principle should apply 
in all fraud cases. ‘‘The doubts in the record 
which operate against the petitioner as to the 
deficiency . .. are also effective to operate 
against the respondent upon the issue of fraud 
because the burden is upon him.’’ (Arthur M 
Godwin, cited at footnote 9, at p. 494.) 


2 If, as the author believes, the Commissioner 
is required to prove the taxpayer’s beginning 
net worth by clear and convincing evidence, the 
following cases may fall in the doubtful cate- 
gory: T. A. Page, CCH Dec. 18,315(M), 10 TCM 
443 (1951); J. Baker Bryan, CCH Dec. 18,605(M), 
10 TCM 987 (1951) (problem recognized; opening 
net worth statement shown by respondent to be 
‘reasonably correct’’); Charles BE. White, CCH 
Dec. 18,620, 10 TCM 1014 (1951), aff'd 52-1 ustc 
{ 9330, 196 F. (2d) 728 (CA-3); Peter Goralski, 
CCH Dec. 19,009(M), 11 TCM 542 (1952); Mathew 
Goralski, CCH Dec. 19,010(M), 11 TCM 5346 
(1952); Clara M. Schneider, CCH Dec, 19,379(M), 
11 TCM 1232 (1952). 
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Markup Method—The markup method of 
determining income has been used frequently 
in tavern and liquor stores cases. Anthonius 
Boussen, CCH Dec. 18,141 (M), 10 TCM 
158 (1951), involving a tavern operator and 
his wife, is a recent example. Diary records 
of gross receipts and cash expenditures kept 
by taxpayers contained erasures and mis- 
takes. The court, accordingly, concluded 
that the records did not adequately reflect 
income and that the Commissioner was 
justified in employing the markup method. 


The record disclosed the 
quantities of draught and bottled beer con- 
sumed at the tavern and the amounts of 
whisky purchased for sale to customers. 
The court found that the prices taxpayers 
charged were except for the 
year 1941. Their testimony, and that of 
their patrons, was characterized as “too 
contradictory, incomplete, and at variance 
with prevailing prices to be relied upon.” ” 
Under the court con 
cluded that prices charged by taverns in the 
neighborhood afforded the reliable 
Gross receipts were recomputed 
with these Fraud 
penalties were upheld for failure to report 
“cross income aggregating $24,343.55 over a 


Space ol 


evidence of 


“uncertain,” 


circumstances, the 


most 
standard. 


. 31 
in accordance prices, 


32 


four years.” 

In the absence of a clear showing that the 
markup formula was in fact applicable to 
the taxpayer’s operation, fraud penalties 
should not be approved because affirmative 
proof of the i 


] icking 


understatement of income is 


% At p. 164 

4 Taxpayers’ receipts, as reported, as 
recomputed by the Commissioner, and as found 
from the evidence of record, were as follows 
Deficiency 
Notice 
$20,259.10 
26,372.60 
27,104.95 
30,806.85 


gross 


Returns 
1941 $14,529.65 
1942 18,867.00 
1943 20,626.25 
1944 26,040.30 


Opinion 
$16,656.03 

24,120.77 

31,549.32 


33,080.63 


32 At p. 164. The court also relied on the vague, 
evasive, and contradictory testimony of the tax- 
payers; their failure to explain many diary 
entries, bank deposits, and checks; and their 
“elaborate artifice’’ in asserting they had cash 
savings in an iron box at home. These factors 
may bear on intent; they are significant, how- 
ever, only if there was adequate proof that in- 
come was understated and they do not constitute 
affirmative proof of falsity. See Herman Semke, 
cited at footnote 12; Thomas Ferrara, cited at 
footnote 12. 

3% Of. Frank Shinkonis, CCH Dec. 18,334(M), 
10 TCM 503 (1951). The court refused to uphold 
deficiencies where the Commissioner’s ‘‘method 
was admittedly not based on any factual infor- 
mation as it pertained to the operation of 


Civii Fraud Cases 


Specific Adjustments 


Unlike the cases involving indirect deter- 
minations of unreported income, the under- 
statement is frequently not in issue where 
the fraud charge is predicated on failure 
to report income from specific transactions; 
it is often conceded and the only question 
then is whether the omission was intentional.* 
Proof of the understatement is the chief 
problem, however, where the omitted in- 
come was allegedly received by the taxpayer 
in cash. In order to sustain his burden on 
the fraud issue, the Commissioner must 
prove that the money, or some portion 
thereof, was received and not reported. 


Fraud charges based on alleged black market 
commissions paid in cash were involved in two 
very recent Tax Court cases. Elyse K. Letser, 
CCH Dec. 19,186 (M), 11 TCM 932 (1952); 
Stewart S. Freedman, CCH Dec. 19,337 (M), 
11 TCM 1177 (1952). In the Letser case, the 
Commissioner determined that Leiser had 
received and failed to report commissions 
totaling $72,370. The court observed that 
“the question of fraud is so intertwined with 
the alleged receipt of payments [made] by 
Castleman that the respondent's 
necessarily involves proof that 


burden 
Leiser re- 
ceived all or part of the alleged payments 
of $72,370.” The court found that the tax- 
payer did not receive the alleged sum or 
any part thereof, and held that, inasmuch 
as “the fraud determination falls for want 
of a sound basis, the tax deficiencies result- 
ing from the alleged, unreported income fall 


also... In the Freedman case, the court 


Virge’s Bar, but on assumptions of the Revenue 
Agent based on what he testified to be his ex- 
perience with the operation of similar bars.”’ 


(P. 505.) Markup determinations were not sus- 
tained in the following cases (not all involve 
penalties): Ross Bowman, CCH Dec. 18,583, 17 
TC 681 (1951); Arthur Ward, CCH Dec 
16,523(M), 7 TCM 505 (1948); William Stratman, 
CCH Dee. 17,032(M), 8 TCM 560 (1949): Michael 
Markovits, CCH Dec. 19,138(M), 11 TCM 823 
(1952). In Helen Orlowski, CCH Dec. 16,886(M), 
8 TCM 276 (1949), reconstruction of income on 
a markup basis was approved (though not in the 
amounts originally determined), but fraud pen- 
alties were sustained only for the 
which taxpayer failed to report winnings on 
horse races. Deficiencies and penalties were 
upheld in Fred W. Carver, CCH Dec, 19,231(M), 
11 TCM 995 (1952). 

% See John F. Novatney, CCH Dec, 17,223(M), 
8 TCM 877 (1949); Mark J. Davis, CCH Dec 
17,224(M), 8 TCM 881 (1949), rev'd 50-2 usr¢ 
§ 9427, 184 F. (2d) 86 (CA-10); Rodney L. Cole- 
man, CCH Dec. 17,925(M), 9 TCM 938 (1950). 

% There is no indication in the opinion that 
the deficiency was barred by the statute of lim- 
itations in the absence of fraud. 


years in 
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likewise believed the taxpayer rather than 
the government’s witness, who testified he 
had paid Freedman $141,785 in 1943. The 
court concluded that the taxpayer had met 
his burden of proof and that since “there 
was no defiicency as to the $141,785, there 
can be no fraud penalty on this sum.” 


PROOF OF INTENT 


Where understatements are proved to be 
attributable to income from specific trans- 
actions and the taxpayer denied the receipt 
of the income, evade tax may 
properly be inferred from the denial and the 
failure to report the income.” 


intent to 


Regardless of 
the method by which the understatement is 
proved, intent to evade tax may justifiably 
be inferred if there is affirmative evidence of 
misleading conduct or concealment of in- 
come.” In 


that imputed or 
presumed and the rule that clear and con- 


view of the well-established 


principle fraud is never 


* See Richard Law, CCH Dec 13 447, > ‘FC 
623 (1943); Roy E. Ellegard, CCH Dec 
16,566(M), 7 TCM 590 (1948). 


* The classic language from Spies v. U. 8S 
43-1 ustre § 9243, 317 U. S. 492, a criminal case 
best illustrates the factors from which intent 
to evade tax may be inferred: we would 
think affirmative willful attempt may be inferred 
from conduct such as keeping a double set of 
books, making false entries or alterations, or 
false invoices or documents, destruction of books 
or records, concealment of assets or covering up 
sources of income, handling of one’s affair to 
avoid making the records usual in transactions 
of the kind, and any conduct, the likely effect 
of which would be to mislead or to conceal.”’ 


‘, 


Jemison v. Commissione cited at footnote 
6; Griffiths v. Commissioner, cited at footnote 6; 
Duffin v. Lucas, 3 ustc { 863, 55 F. (2d) 786 
(CCA-6, 1932), cert. den. 287 U. S. 611 (1932); 


M. Rea Gano, CCH Dec. 5962, 19 BTA 518 (1930). 


” Of. Mitchell v. Commissioner, 41-1 vustc 
{ 9317, 118 F. (2d) 308, at p. 310 (CCA-5): “‘The 
Board made elaborate findings but did not find 
the fact directly put in issue by the pleadings— 
that Mitchell knew the return was false.’’ 


“# **We have held in the past that, in the ab- 
sence of any reasonable excuse, a taxpayer's 
failure to report substantial amounts of income 
unquestionably received constitutes sufficient 
evidence of a fraudulent intent to sustain the 
imposition of so-called fraud penalties.’’ 
seph 8S. Loparo, CCH Dec. 
795, at p. 798 (1949).) 
language, this 


(Jo- 
17,175(M), 8 TCM 
With some variations in 
principle has been repeated in 
many cases. See cases cited in note 46, Invari- 
ably, M. Rea Gano, cited at footnote 38, and 
other leading Tax Court decisions, are cited in 
support of the doctrine. It undoubtedly had its 
genesis in the Gano case, where the court said 
(p. 533): “‘A failure to report for taxation in- 
come unquestionably received, such action being 
predicated on a patently lame and untenable 
excuse, would seem to permit of no difference 
of opinion. It evidences a fraudulent purpose.”’ 
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vincing proof of fraud is essential,” intent 
should not be inferred solely from the fact 
that income was understated. 
least, additional affirmative evidence war- 
ranting the inference that income was 
knowingly understated should be required 
to sustain a finding of intent to evade tax.” 

The Tax Court has held, however, that 
the unexplained failure to report substantial 
amounts of income constitutes sufficient evi- 
dence of fraudulent intent to sustain the im 
position of penalties.” By reason of 
doctrine, the Commissioner has only 


At the very 


this 
been 
required to establish that the taxpayer 
omitted a substantial amount of income 
from his return, whereupon the taxpayer has 
had to go forward with evidenc: 
fraudulent intent.” 


negativing 
In the absence of such 
evidence, or where the explanations did not 
satisfy the court, the fraud penalty has been 
sustained.” 


Inasmuch as the taxpayer should not be 
compelled to negative fraudulent intent un 


‘1 Where amended returns have been filed dis- 
closing substantial understatements of income 
and tax, the Tax Court has ruled that the Com- 
missioner need only introduce the original and 
amended returns to sustain his burden on the 
fraud issue. Taxpayer must then proceed with 
evidence negativing intent. Such rulings are not 
reflected by the reported decisions. It is under- 
stood, however, that the Tax Court has ruled 
as stated in many cases, including Hdward J 
Hounsell, CCH Dec. 17,773(M), 9 TCM 611 
(1951) 

In Mark E. Turner, CCH Dec. 19,039(M), 11 
TCM 604 (1952), where the statute of limitations 
barred the deficiency in the absence of fraud, 
the Commissioner rested his case after intro- 
ducing only the taxpayer's return and evidence 
that potato sales in the year in question were 
greater than the amount disclosed by the re- 
turn. Taxpayer's motion for judgment was de- 
nied, the court ruling that proof of the omission 
of a substantial amount of income would suffice 
to sustain the fraud penalty in absence of any 
explanation by the taxpayer. 

“@ For a case in which no explanations were 
offered, see Frank A. Weinstein, CCH Dec. 9080, 
33 BTA 105, at p. 108 (1935): . the returns 
were incorrect to such an extent and in respect 
of items of such character and magnitude as to 
compel the conclusion that the falsity was 
known and deliberate.”’ 


Explanations were considered inadequate by 
the Tax Court in Florian J. Brylski, CCH Dec. 
17,180(M), 8 TCM 813 (1949); Mark J. Davis, 
cited at footnote 34: Frank M. Wiseley, CCH 
Dec. 17,144, 13 TC 253 (1949), rev’d 50-2 usrtc 
§ 9504 185 F. (2d) 263 (CA-6): John Memolo, 
CCH Dec. 18,853(M), 11 TCM 246 (1952); Estate 
of R. W. Lashells, CCH Dec. 18,872(M), 11 TCM 
274 (1952); Reuben D. Silliman, CCH Dec. 
19,179(M), 11 TCM 921 (1952). 


Where plausible explanations have been of- 
fered, the Tax Court has not hesitated to strike 
down fraud penalties. (John F. Nowvatney, 
cited at footnote 34; Mark E. Turner, cited at 
footnote 41.) 
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less the Commissioner has first established 
fraud by clear and convincing evidence,” the 
doctrine applied by the Tax Court can be 
justified only if mere proof of an under- 
statement of income clear and 
Sut the latter 
true, for proof that 
income was understated does not, in itself, 
establish that the omission was intentional.” 
Failure to fully report income may be due 
to mistake, 


constitutes 
convincing evidence of fraud 
cannot be 


proposition 


inadvertence, negligence, or 


carelessness, none of which constitutes fraud.” 


Where the Commissioner has proved only 


that income was understated, the burden oft 


proof has in reality been shifted to the tax 
payer if he is required to negative fraudulent 


+ 


In several recent net worth cases it was 
held that the “unexplained” omission of in 
1e warranted the approval of fraud penal- 
* Proof only 


amounts in 


that net worth increased 
excess of reported income 
s not establish that the taxpayer know 
rly understated his 


Inless 
the inference 


income.* 
ey idence 


re 1s 


Warranting 


3 See Kastel v. Commissioner, 43-1 ustc § 9490, 
36 F (21) 5380 (CCA-8) the Commissioner 
cannot compel the taxpayer to go forward with 
evidence to exonerate himself of a charge of 
fraud or dishonesty in the absence of any evi- 
dence tending to prove fraud or dishonesty.’ 
Annie M. Timmons, CCH Dec. 18,427(M) 
0 TCM 622 (1951), at p. 62 “While there is 
no question in our minds but that petitioner's 
taxable income for 1942 and 1943 was grossly 
understated, that fact alone does not prove the 
existence of fraud. There is not in the evidence 
of record convincing proof that petitioner will- 
fully concealed income or claimed false deduc 
tions with intent of evading 


“4 See 


axes.’ 

6 Griffiths v. Commissioner, cited at footnote 
6: Abraham Scheer, CCH Dec. 3886, 11 BTA 
836 (1928): W. N. Robinson, CCH Dec. 5733, 18 
BTA 703 (1930): Harold B. Franklin, CCH Dec 
9462, 34 BTA 927 (1936); William FE. Mitchell, 
CCH Dec. 10,799, 40 BTA 424 (1939); Walter M 
Ferguson, Jr., CCH Dec. 17,642, 14 TC 846 
(1950); Lottie L. Clayton, CCH Dec. 16,467(M) 
7 TCM 377 (1948): Estate of Fred Arbogast, 
CCH Dee. 16,340(M), 7 TCM 211 (1948); Charles 
M. Stewart, CCH Dec. 17,416(M), 8 TCM 1075 
(1950): Annie M. Timmons, cited at footnote 44; 
Marie Reininger, CCH Dec. 18,947(M), 11 TCM 
444 (1952): EH. 8S. Iley, CCH Dec. 19,400, 19 
TC No. 78 (1952) 

4 In most of the cases cited below, intent was 
apparently inferred solely from understatements 
of income in two or more years; in some of the 
cases, the additional evidence of fraudulent in- 
tent relied upon was not particularly strong, 
often consisting only of ‘‘contradictory’’ or 
“Incredible’’ testimony. Gust Pouroudis, CCH 
Dec. 17,481(M), 9 TCM 82 (1950); Edward Wall, 
Sr., CCH Dec. 17,607(M), 9 TCM 339 (1950); 
George C. Dorris, CCH Dec. 17,936(M), 9 TCM 
964 (1950): Redge Fowel, CCH Dec. 17,970(M), 
9 TCM 1038 (1950); T. A. Page, cited at foot- 


Civil Fraud Cases 


that the taxpayer knew that he was not 
reporting his entire income, fraud penalties 
should not be approved.“ The imposition of 
fraud penalties was sustained on evidence 
which seems less than clear and convincing 
in Charles E. White, CCH Dee. 18,620 (M), 
10 TCM 1014 (1951), aff’d 52-1 usre J 9330, 
196 F. (2d) 723 (CA-3), and Joe Yopp, 
CCH Dec. 19,043 (M), 11 TCM 615 (1952). 


In the White case, net worth determina- 
tions were challenged by testimony that 
taxpayer had cash on hand of $25,000. This 
testimony was not believed and the court 
held that the taxpayer had not sustained 
his burden with respect to other objections 
to the computations. There was no evi- 
dence of a source of unreported income“ 
and no showing of concealment of assets or 
other fraudulent conduct. In upholding the 
penalties, the Tax Court said 

“The demonstrated increase in four years 
in net worth of over $65,000 exceeds greatly 
the taxable income of less than $40,000 re- 
ported in his without 
living 


returns, taking into 


account the items of and 


expenses 
note 29; Charles E. White, cited at footnote 29: 
J. Baker Bryan, cited at footnote 29; Maurice 
Vyvey, CCH Dec, 18,974(M), 11 TCM 494 (1952); 
Peter Goralski, cited at footnote 29: Mathew 
Goralski, cited at footnote 29; Fred A. Ziegler, 
CCH Dec. 19,017(M), 11 TCM 572 (1952); Joe 
Yopp, CCH Dec. 19,043(M), 11 TCM 615 (1952); 
J. O. Waldron, CCH Dec. 19,266(M), 11 TCM 
1049 (1952); Clara M. Schneider, cited at foot- 
note 29 

47 In Peter Goralski, cited at footnote 29, re- 
ported net income for the two taxable years in 
issue totaled $5,785.44; net income computed by 
the net worth method was $12,576.40 (challenged 
unsuccessfully by testimony concerning cash 
on hand). In upholding the fraud penalties, the 
court stated (p. 545): ‘‘It does not seem reason- 
able that petitioner was unaware of the over-all 
improvement in his financial picture or that the 
amounts of net income he was reporting were 
too small to accomplish such improvements. We 
must conclude that petitioner was aware of such 
facts, and that in filing his income tax returns 
he intended to evade tax.’’ Many of the deci- 
sions do not even discuss the question of the 
taxpayer's knowledge of the understatement. 

*% See Walter M. Ferguson, Jr., cited at foot- 
note 45, wherein Judge Murdock states: ‘‘A 
strong suspicion that Walter knew his income 
was more than he was reporting might arise 
from the record. But suspicion of incredible 
ignorance or of actual knowledge on his part 
would not suffice.’’ 


#**The main reason we are reluctant to ac- 
cept respondent's [net worth] method of deter- 
mining income is the fact, as we have already 
stated, that he can point to no known source 
of income on the part of petitioner other than 
that which flowed from the Clyde business, and 
we are satisfied that the income from that ven- 
ture was reported with substantial correctness."’ 
(Judge Arundell, in James Quince Whittemore, 
cited at footnote 27, at p. 848.) 
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income tax payments which would have the 
effect of increasing the discrepancies. Even 
if effect were given to petitioner’s objections 
to the computation, there is still a substantial, 
unexplained discrepancy. Such a consistent 
practice of understating his true income 
strongly evidences an intent to defraud the 
Government No satisfactory explana 
tion of this failure to report actual income 
is offered,” 


In Joe Yopp there was no dispute about 
the increase in net worth, which amounted 
to $30,371 during the four-year period in 
which Yopp reported net income of $9,386. 
Yopp, a grocery 
education ceased the grade, 
did not prepare his own tax returns. 
He denied that he knowingly understated 
income, but his only explanation was that 
he did not realize that his business was 
so profitable. The Tax Court thought it 
“incredible that an intelligent and successful 
business man should have been so grossly 


store proprietor whose 


after seventh 


ignorant of his earnings” ™ and stressed the 
“pattern” of consistent failure to report in- 


come in upholding the fraud penalties.” 


Davis and Wiseley Cases 


Two appellate court decisions promul- 
gated in 1950 cast serious doubt upon the 
propriety of inferring fraud from the mere 
fact that income was substantially under 
stated. These cases, Davis v 
50-2 ustc J 9427, 184 F. 
and Wiseley v 
7 9504, 185 F. 
Tax Court 


Commissioner, 
(2d) 86 (CA-10), 

Commissioner, 50-2 ustc 
(2d) 263 (CA-6), reversed 
decisions upholding the impo- 
sition of fraud penalties. 


In the Davis case, net income reported 
by the taxpayers and the amount of the 
conceded understatements of 
as follows 


income were 

Reported 

$1,396.64 
(944.49) 
1,667.25 
1,788.64 


Understated 
$18,323.17 
14,122.28 
12,789.13 


27,779.32 


194] 
1942 
1943 
1944 


The deficiencies were due to the inclusion 
of omitted sales and the disallowance of 
numerous excessive and improper deduc- 
tions.” The Tax Court was satisfied that 





%* Yopp, cited at footnote 46, at p. 617. 

* An understatement of $10,122.01 in one 
year by a tavern owner who reported a net 
profit of $3,571.74 was held not sufficient to 
support the fraud penalty in George J. Franken, 
CCH Dec. 18,313(M), 10 TCM 441 (1952). 

% Omitted sales approximated $16,500 in 1941, 
$3,500 in 1942, $4,500 in 1943, and $23,500 in 1944. 
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the Commissioner had produced ample evi 
dence of fraud.” Although the court relied 
principally on taxpayers’ failure to report 
almost 95 per cent of true net income, it 
found other evidence of fraudulent intent. 
Knowledge of the understatements and 
intent to evade tax were inferred from 
evidence of taxpayers’ high standard of 
living, their active and successful business 
careers, their personal attention to banking 
and record keeping, and the fact that they 
ignored repeated warnings by revenue agents 
that they were claiming improper and ex 
cessive deductions. 

Notwithstanding the tremendous discrep- 
ancies reported and true _ net 
income and the additional evidence of willful- 
ness, the circuit court refused to uphold the 
fraud penalties. The court said that failure 
to file returns not constitute 
fraud; that fraud implies “bad faith, inten- 
tional wrong doing and a sinister motive”; 
that it is never “imputed or presumed”; 
and that findings of fraud should not be 
sustained upon circumstances which at most 
create “only suspicion.” 


between 


correct does 


Taxpayers’ reliance 
upon expert advice of accountants for prepa- 
ration of their tax returns was also stressed. 
Without proof of “actual knowledge” that 
the returns were false, the court concluded 
that there was no substantial basis for the 
finding of fraud by the Tax Court. 
Wiseley v 
S$ician 


Commissioner involved a phy 

amended returns 
understatements of income for 
years 1943, 1944, and 1945 
spective amounts of $25,662.43, $< 3.86, 
and $27,953.78. Net income originally re- 
ported for those years was $5,645.31, 
$5,089.94, and $5,979.49, respectively. Tax 
payer did not total his records of collections 
and admitted that he merely estimated his 
receipts in preparing his income tax returns 
He testified that the understatements r« 
sulted from “unfortunate circumstances” 
and the stress of his medical practice. The 
Tax Court was convinced that the under 
statements were deliberate they 
occurred in several years.” 


disclosed 


the calen- 


whose 


dar 


because 


The Court of Appeals for the Sixth Cir 
cuit ruled that the Commissioner had failed 
to carry his burden of proof on the fraud 
issue. The court held that the size of the 
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5% Mark J. Davis, cited at footnote 34. 
% Frank M. Wiseley, cited at footnote 42. A 
fraud charge was sustained against a physician 


who disclosed total receipts of $21,100 in his 
return for 1944 and omitted $20,360. Florian 
J. Brylski, cited at footnote 42 
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no 


was 


deficiencies alone did not establish that the 
taxpayer was guilty of fraud; that there was 
substantial evidence that the taxpayer 

“actuated by fraudulent intent”; and 
that the proof relied upon by the Commis- 
sioner was “insufficient in law to be 
garded as clear, convincing or satisfying.” 


CONCLUSION 


In of the great number fraud 
cases recently docketed in the Tax Court, 
litigation in this field is likely to increase. 
Recent court decisions offer little encourage- 


re- 
55 


view of 


THE TAX TO REDUCE TAXATION 


The short-lived Income Tax Law 
of 1894 whimsically was entitled “An 
Act to reduce taxation... .” Actually, 
it would have increased taxes for it 
reimposed a method of taxation which 
had been lying dormant for 22 years. 
Apparently, the only way in which the 
act would have reduced taxation would 
have been through providing revenue 
that certain objectionable excise 
levies would become unnecessary 


SO 


It was the country’s second brush 
with income taxes. They were first 
imposed during the Civil War but, 
with the subsiding of the need for 
1 in 1872. 

Che rate of the tax was a flat 2 per 
cent on all personal or family incomes 
over $4,000 and the entire net income 
of corporations. 


revenue, were discontinue: 


Taxes were not col- 
lected on the income of partnerships 
were stock dividends taxable to 
the stockholder if the corporation had 
paid the tax on its net profits as re- 
quired by the act. Curiously, while 
federal employees were required to 


nor 


pay the tax, state, county and muni- 
cipal employees were exempted. 
the 


ot 


of 


is 


Provisions 
withholding 


that 
1 a purely recent 
development. Government pay officers 
were required to withhold taxes from 
the pay of senators, representatives, 
delegates and all federal employees, 
including military personnel, after their 
incomes had passed the $4,000 mark. 


act show 


ment to taxpayers’ representatives. 
of these decisions have erroneously accepted 
the taxpayer’s failure to prove that income 
was correctly reported as satisfying the 
Commissioner’s burden, on the fraud issue, 
of proving that income was in fact under- 
stated. Furthermore, it is believed that the 
Tax Court has been unduly inclined to infer 
fraudulent intent from proof that income 
was understated, and that the burden of 
proof on the issue of intent has, in effect, 


been shifted to the [The End] 


Some 


taxpayer. 


had 


The tax been imposed by the 
federal government on the assumption 
that it was indirect tax and, in 
making this assumption, the govern- 
ment relied on previous decisions of 
the United States Supreme Court that 
the only direct taxes were the poll 
taxes and taxes on real estate 

The Court pulled the carpet out 
from under the government, however, 
in 1895, the year following the enact 
ment of the tax, when it decided that 
the income tax was a direct tax and 
therefore unconstitutional, Specifically 
the Court held, (1) that a tax 
either real or personal property was 
direct tax, (2) that a tax on the 
income from such property was such 
a burden on the property as to con 
stitute in effect a tax on the property 
itself, (3) that, in consequence, a tax 
on the income from real or personal 
property was a direct tax, and (4) that 
the tax on such income being there 
fore invalid without apportionment, 
the tax on all incomes, being imposed 


an 


on 


a 


as a single scheme, was necessarily 
invalid. 

Not until the adoption of the Six 
teenth Amendment the tax on 
incomes removed from the classifica 
tion of a direct tax requiring apport 
tionment among the states. In the 
year of its adoption, 1913, Congress 
enacted an income tax and since that 
year, such 


was 


levies have been continuous 





‘8 The Court of Appeals for the Eighth Cir- 


cuit recently held that the ‘“‘question of in- 
tent, if at all doubtful, is ordinarily one of fact 
for the trier of the facts,’’ and that the question 
had been ‘‘competently tried and conclusively 
determined by the District Court.’’ (Owens v. 
United States, cited at footnote 4.) As in the 
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Wiseley case, reported income was grossly un- 
derstated by a physician who testified that the 
understatements were caused by the stress of his 
professional work and inexperienced office help. 
Reported net income for the four-year period 
totaled $51,989.27. Corrected net income amount- 
ed to $119,670.37. 
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By RUSSELL BAKER, Attorney 


Baker, McKenzie & Hightower, Chicago 


International Trade and Investment— 


1s to Share a series OI! 


M Y PURPOSE 
! actual experiences, and 
touching the taxation of income arising in 
the course of 


trade. 


past present, 


international 


investment and 


Before going into the details of the factual 
situations, it is desirable to focus attention, 
briefly, on the taxation in 
this field in terms of our national obje« 
tive: the attainment of a free and a peaceful 
world. 


importance of 


This objective implies at least the 
containment of communism within its pres- 
ent borders, and at ultimate 
defeat. A high standard of living and an 
expanding economy throughout the 
world is, by common agreement, the prin- 
cipal, if not the only, answer to the spread 


most its 


Iree 


of communism. 


The vast 
here 


majority of informed peopl 


and abroad, except in 


I ind the 
Curtain 


believe that the 
economic experience of the United States, 
which is imperfectly free 
enterprise system, if transferred to the less 
developed countries, would provide a practi 
cal and permanent 


Russia 


Iron countries, 


described as a 


means of expanding 
local economies and improving the stand- 
ard of living of the people in those countries 


To put the case in another way, emer- 
gency measures such as the Marshall Plan, 
UNRRA, ECA and other government pro- 
grams have a limited effect in raising the 
standard of living of the countries receiv- 
ing such aid. We know that these programs 
are very hard on the American taxpayer’ 
because of the fact that a very large part 
of the money appropriated is lost in the 





An Imperfect 


form of waste and in sterile administrat! 


expenses. These characteristics are n 


mon in the cases where private 


makes direct investment in producti 
ties, in natural resources, or in 


of the underdeveloped covniries 
Investment of private capital, 
advanced technology and the 


nation’s own industry are the 
by which a country can be developed, ex 


cept for the alternative of 


in one form or another. 


It is impossible to induce America! 


tal to go abroad unless it is therel 


lieved from the gene ral domestic tax bur 


of this country. The added risks of foreigi 


trade and investment must be compensated 
for in Relief 


some 


way. from domestic 


taxation is a practical answer and is in 
\ 
} 
I 


keeping with the historical role which tax: 


tion has played in the development of the 


United States system of economy. 


If we that it is good, from the 
standpoint of our national policy, for our 
nationals to 
development of the oil 
world, then we must 
allowance extended by 


nue Code for 


agree 


have a strong hand in the 
} resources of the 
thank 
the 
this result. As a nation, do we 
really want American capital and American 
science and technology to spark the evolu- 


the depletion 


Internal Reve- 


tion of the less developed countries of 
world? If the i then 
teaching of the petroleum industry is cl 


answer! IS yes, 


More than 75 per cent of all postwar Ameri- 
can investment abroad has been made by 
that industry. 





1See “SPECIAL REPORT —Is the U. S. Run- 
ning a Gravy Train Abroad?,’’ Newsweek, 
October 20, 1952, pp. 50-53 
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Taxation of Business Vehicles in 


the Southern Hemisphere Is Not 


in Accord with Sound Economic Policy 


Alliance of Taxation and Policy 


Foreign trade today moves under laws 
which were dictated by the basic theories of 
taxation which prevailed at the time the 
United States Constitution was adopted. The 
basic principle of United States federal 
income taxation rests on citizenship. Taxa- 
tion on the income, 


than on the citizenship of the tax- 


basis of source of 
ather 
payer, would be much more in keeping with 
our role as an international and 
Our tax laws are grossly out of 

with the exigencies the 
and political the 
today impose upon our foreign 
investment and trade 


investor 
trader. 
which 
conditions of 


harmony 
economic 


world of 


he problem would 
ndon the citizenship theory of in 
taxation and adopt, in its place, 
” as the criterion Ve should sub 
domestic taxation only 
1921, we came with 
in two Senate votes of reaching that whole- 
result.” The eff rt failed, 
we have the imperfect expedients 

by Sections 109, 131, 251 


few additional 


income from 


domestic sources In 


ome 


} 
l 


and in its 


al 

, 
and 
as well as a sec- 


tions of the law 


scattered indiscriminately 


through the many pages of the Code. 


With this introduction, let me outline the 
main theme. The impact of the Revenue 
Act of 1950 which reimposed the 
profits tax, caused, and is presently causing, 
the tax 
sequences of the accepted patterns of for- 


excess 


a careful re-examination of con- 


eign investment and trade. This reappraisal 
has led to a number of interesting develop- 
ments, the most notable of which is the 
organization of a large number of new corpora- 
tions which trade as Western Hemisphere 
Trade Corporations, World Trade Corpora- 
tions, Section 251 companies and foreign 
companies. 

From 1942, when Section 109 was adopted, 
down to 1950, it is estimated that not more 
than 200 Western Hemisphere Trade Cor- 
porations had been organized in the whole 
country. It is not known how many such 
corporations are operating today, but cer- 
tainly the number is very much greater than 
it was either on December 31, 1945, when 
the World War II excess profits tax was 
repealed, or in 1950, when the present ex- 
cess profits tax was enacted. 


1921 down to 1947, 


and 


purposes of 


From 


Section 25] lay 
dormant 


little The 
, judging from its 
structure, were to induce direct capital in- 
vestment by United States citizens and 
domestic corporations within the possessions 
of the United States and to induce them to 
carry on the active conduct of a trade or 
business therein. 


Was very 


251 


used. 
Section 


During that long period of time, approx- 
imately 35 years, this statute was, as I 
say, practically dormant. In 1947 the In- 
sular Government of Puerto Rico passed 
a series of laws* 


which exempted new in- 
dustry 


insular taxation 


from all for a 





261 Cong. Rec. 6540, 6548 (1921). The Revenue 
Bill of 1921, as passed by the House and as 
reported by the Senate, contained provisions, 
drawn in general terms, exempting from United 
States income tax foreign income of domestic 
corporations, partnerships and individuals con- 
ducting active business anywhere outside the 
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United States and deriving 80 per cent of their 
gross income from foreign sources. 

*Act 346, approved May 2, 1947 (Laws of 
Puerto Rico, p. 346), as amended by Act 22, 
approved December 5, 1947 (Laws of Puerto 
Rico, p. 376) 
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Mr. Baker presented this paper 
before the Fifth Annual Federal Tax 
Conference of the University 

of Chicago, October 31, 1952. 


certain 
since 


period of 
extended. 
insular 

dustries, 


years, initially 12 but 
Since the advent of thi 
exemptions, than 200 in- 

many of Section 251 


Puerto 


more 
which are 
corporations, have Rico 
for the 


very 


gone to 
primary purpose of 


continental 


escaping the 


heavy burden of taxation 


DIVIDENDS 

The 
tended as a review of the trading problems 
of Western Hemisphere Trade Corpora- 
tions, World Trade Corporations, or Section 
251 corporations. As a 
tion, the 


material which follows is not in- 


general 
characteristics of 


proposi- 
such 
The 
which their income obtains a for- 
eign taxing situs have, during the past 12 
years, become widely accepted 


trading 


companies are broadly understood. 


rules by 


There is, however, an area of law 
affects these companies which is almost 
entirely unexplored. This new problem 
has its origin in the fact that the dollar 
shortage has forced American companies 
to manufacture within the import countries. 
For this purpose, they have organized local 
companies to carry on the manufac- 
turing and sale of goods. 


that 


kk cal 


The problem to be resolved is whether 
or not dividends paid by such local sub- 
sidiaries to the Western Hemisphere, World 
Trade, or Section 251 corporations will con- 
stitute derived from the 
active conduct of a trade or business,” with- 
in the Code 


sections 


“gross imcome 


meaning of the applicable 


Patents, Trademarks, Technical Assistance 


In many companies, the chief item of 
technical assistance to 

The use of 
trademarks is often an 
high commercial value. 


export 1S overseas 
patents 


item of 


companies, overseas 


and very 


As a matter of fact, many companies have 
been organized as Western Hemisphere 
Trade Corporations and World Trade Cor- 
porations to acquire patents and _ trade- 
marks, formulae, manufacturing procedures, 
designs of special machines and the like, 
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and make them available for use in foreign 
countries for a consideration. In such cases, 
the question arises of whether such income 
qualifies under the definition of these ex- 
emption 


statutes “derived from 


the active conduct of a trade or business.” 


as being 


Hypothetical Case 


Company A is a Michigan 
which has several sources of production in 
the United States—Michigan, Texas, Cali 
fornia, Missouri and Alabama. This com 
pany is engaged in the ; 
products in which 
very important factor. 


corporation 


manufacture of 
scientific research is a 

In 1930, the 
foreign trade. 


company had very little 
It determined, at that point, 
to go into international trade seriously, and 
for that purpose organized two wholly 
owned domestic subsidiaries, one of 
confined its 


which 
commercial activities to the 
Western Hemisphere and the second traded 
in the rest of the world. I shall refer to 
the Western Hemisphere unit as company 
B, and to the non-Western 


Hemisphere 
unit as company C. 


Company C, from 1940 to 1945, qualified 
as a World Trade Corporation and was, 
accordingly, exempt from excess profits tax 
under Section 727 (g) of the Excess Prof- 
its Tax Act of 1940. Corporation B has 
been trading in the Western Hemisphere 
from 1942 to date, and has qualified as a 
Western Hemisphere 
through 1950. 


Trade Corpot ation 


During the intervening years since these 


two each has 


companies formed, 
organized several local companies-and cor 
porations in the countries in which they 
trade. One phase of the business conducted 


by companies B and C is the 


were 


purchase ol 
products from their manufacturing parent 
and the sale of these goods abroad to t! 
wholly 
parties. 


1elt 


owned subsidiaries and to third 


in addition to own- 
ing several foreign firms, have several direct 
branches 


Companies B and C, 


established in various fereign 


countries. 

The 
domestic corporations are successful, and 
in 1952 will pay dividends to the owners 
of their capital. Let us assume that these 
dividends, declared in local currencies, are 
convertible to United States and 
will actually be received by our hypothetical 
companies. 


foreign subsidiaries of these 


two 


dollars 
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Requirements for Qualifications 
Under Sections 109, 251 and 454 (f) 


Ninety per cent of the gross income of a 


Western Hemisphere Trade Corporation, 


and 50 per cent of the gross income of a 
a World Trade 
Corporation, must be “derived from the ac- 
tive conduct of a trade or business.” It 
is assumed that the dividends which will be 
received by our hypothetical com- 
1952 exceed the limits in 
instances. For convenience, however, 
let us hereafter refer only to the Western 
Hemisphere Trade Corporation the 
of operation and the problem is 
identical in type of 


Section 251 corporation or 


two 
panies in will 


both 


since 
pattern 


each corporation, 


Sociedad de Responsabilidad Limitada 


An important fact in this hypothetical 
situation is the circumstance that the West- 
ern Hemisphere Trade Corporation, when 
it went abroad for the purpose of organizing 
its local subsidiaries, selected the com- 
mercial entity known in civil law as the 
sociedad de responsabilidad limitada.* The 
laws of South American countries 
permit the organization of such units. 

These 


the 


most 


limited 
interesting 


have 
requiring 


liability companies 
characteristic of 
a minimum of only two members. The lia- 
bility of all limited to the 
amount of the subscription to capital. The 

R. L. companies are frequently referred 
to as “incorporated That 
Management lies 
members them- 
member, or of a third 


members is 


partnerships.” 
term is fairly descriptive. 

directly in the hands of the 
selves, or of one 
party, as the members may agree. 
In our hypothetical Western 
Hemisphere Trade Corporation is the 
managing member of each of its S. R. L. 
subsidiaries. It owns 100 per cent of the capi- 
tal; a second domestic corporation is the 
second and qualifying 
subsidiaries in South 
America, with the Puerto 
Ecuador, and Venezuela, and except 
for several branches which it operates in 
Central America and in some of the Carib- 
bean Islands. 


case, the 


member. It has 
such all countries of 
exception of 


Rico, 


Are These Domestic Subsidiaries Actively 
Conducting a Business? 


On these facts, then, we have a Western 
Hemisphere Trade Corporation whose busi- 
ness consists of the purchase of personal 
property in the United States and its sale 
abroad. Another part of its business con- 
the organization, 
management of a 
companies. 


and 
more foreign 
The only return it will receive 
as a result of the second phase of its busi- 
ness is the distribution of the earnings of the 
local subsidiaries. It is distributions 
which provoke the question: Are they 
“derived from the active conduct of a trade 
or business” within the meaning of the lan- 
guage used in these three statutes—identical 
except for percentages? 


sists of financing 


dozen or 


these 


This or a similar set of facts has never 
reached a court of review or even a court 
of the first instance. Nor have these facts 
ever been the subject of a the 
Bureau. 


ruling by 


Corporations B and C are going to be 
disqualified unless 90 per cent and 50 per 
cent, respectively, of their “gross income 

was derived from the active 
of a trade or business.’ 


conduct 


What Is ‘‘Gross Income Derived from the 
Active Conduct of a Trade or Business’? 


Gross income from the sale of goods 
means the price received less the cost of 
the goods. income in the 
dividends is gross amount received. 
The company income just as 
soon as it the dividends. The 
narrowed down a little 
(a) “derived”; (b) “active 
‘trade’; and (d) 


( 1rOSs 
the 
has 


case of 


gross 
receives 
can be 

farther by defining: 
conduct”; (c) 


The word “derived” 
developed out of something 
tive; not primary.” * Paraphrasing the above 
clause, then, in terms of the meaning of 
the word “derived,” we have: “gross in- 
come formed or developed out of (deriva- 
tive, not primary) the 
trade or business.” 


The use of the term “derived” certainly 
is not one of restriction, quite the reverse. 


question 


“ 4 ” 
business. 


“formed or 
else; deriva- 


means 


active conduct of a 





4 See Phanor P. Eder, ‘‘Limited Liability 
Firms Abroad,’’ University of Pittsburgh Law 
Review, Winter, 1952, pp. 193-220. 

Over Laborde, Aser: Sociedades de Respon- 
sabilidad Limitada, Libreria y Editorial ‘‘El 
Ateneo,’’ Buenos Aires, Argentina, 1950; 

Silva, Oliveira E.: Das Sociedades por Quotas 
de Responsabilidade Limitada, Livraria Editora 
Freitas Bastos, Rio de Janeiro, Brazil, 1947; 


International Trade and Investment 


Villa Uribe, Wm.: Las Sociedades de Respon- 
sabilidad Limitada, Libreria Voluntad, S. A., 
Bogota, Colombia, 1946. 

5’ Webster's New International 


Dictionary, 
2nd Ed., Unabridged, 1945. 





Had Congress intended to deprive Section 
109, Section 251, and Section 454 (f) com- 
panies of the use of any agency or tool, 
such as a subsidiary company, it would 
probably not have used the word “derived” 
at all. In that case, the section could have 
read: “gross income from the active con- 
duct of a trade or business.” 


The word “active” is opposed to inactive 
or passive, and means gross income result- 
ing from something more than the cor- 
porate existence, the investment of capital, 
and the distribution of the earnings re- 
ceived on the invested capital. How active 
must the corporation be beyond this unac- 
ceptable level? The statute 
nor is there an expression by the 
on this point. 


does not say, 


courts 


What form must the activity take? That 
is left to the taxpayer. The possibilities are 
really infinite. We know from the 
decided under the Excise Tax Act of 1924, 
which taxed the ‘ 
“with respect to 
business,” that very slight 
that required in 
“carrying on or doing business 


cases 


income ot corporations 


carrying on or doing 
activity was all 
was order to 


constitute 


“Trade” and 
able compre 
hensive term and embraces everything that 
occupies the time, attention and labor of 
men and women for the purpose of earning 
a livelihood or profit.’ 


“business” are interchang« 


terms. “Business” is a most 


In our hypothetical case, assume for a 
moment that the company had no activity 
at all except the organization, 


and management of 


financing, 
foreign corporations, 
which conduct required several million dol- 
lars in money and the full time of no fewer 
than 200 highly skilled people. Would you 
say that the conducting a 
business ? W ould that 
that business? It 
“active” 


company was 
Certainly 
it “actively” 
would 


you Say 
conducted 
How 


seem so 


pany be? 


can a com- 


What help can we get from Bureau rul- 
ings or the case law There is one old 
(1923) ruling (I. T. 1785, II-2 CB 258) 
that touches the subject. It reads 


“A domestic which 
owns the entire capital stock of a corpora- 
tion organized in a possession of the United 
States is not entitled to the 
section 262 (of the Revenue Act of 

unless such corporation can satisfy 

conditions set forth in section 262 (a) 


holding corporation 


benefits of 
1921) 
both 


“Dividends are not such income as is 


specified in sub-division (2) of section 262 (a). 


“The business of a domestic holding cor- 
United 
States which consists merely of general 


poration in a possession of the 
oversight of the activities of its operating 
subsidiary, for which no compensation 1s 
not the 
business 


received, is active conduct of a 


trade or within the 


meaning ot 
section 262 (a) (2).” 


This ruling does not fit the facts of our 
case. Our companies are actively engaged 
That 


managing foreign companies. 


in a business 


business consists of 


The use of the term “holding corpora 


} 
tion in 


the above ruling does not indicate 


anything other than the fact that the tax 


payer owned enough stock of the Section 


251 corporation to control Control is 


present tn our case, bu re so, 

our companies own al l 

foreign firms 
Moreover, our 


case Carries 


distinction that our Western | 
Trade Corporation is the 
local 


and of itself is an active 


actual 
ager of the companies, and 
business 
income which it receives by way 
“formed, 


from that activity. 


dends is developed, 


Haussermann Case 


A much more difficult 
sented in the case of Haussermann 
3 ustc 7 1020, 63 F. (2d) 124 (¢ 
1933) This case is clearly on 
struction of the 


tr ide or 


phrase “active conduct 
business” as used 


he Code. 


in Sect 


Haussermann 
the Philippines. 


was a lawyer residing in 
As an attorney, he organ- 
ized a mining company. He finally became 
the principal stockholder of the 


and 


company 
part of his per 
sonal time to managing its affairs. He re 
ceived a small salary 


and 


devoted a very large 
from the corporation 
depended upon dividends on the stock 
which he owned to compensate him for the 
time which he expended in the 
ment of the company. 


manage 
Haussermann claimed 
the benefits of Section 251 of the Code. 
The Bureau resisted, the Tax 
Appeals held against 
of Appeals for the 


Board of 
ie Court 


him, and tl 
District of Columbia 





* Lyon Lumber Company v. Harrison, 40-2 
ustc { 9528, 113 F. (2d) 443; Flint v. Stone 
Tracy Company, 220 U. S. 107; Von Baumbach 


124 February, 


1953 @ 


v. Sargent Land Company, 1 ustc § 10, 242 U.S 
503 (1917). 
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affirmed the Board. Haussermann had 
hree main contentions in support of his claim: 
(1) The 
alter ego; 
(2) The 
fact a 


Philippine corporation was his 


Philippine 
partnership, and 


corporation was in 
that he was the 
managing member of the partnership; and 

(3) He qualified for the 


section 


benefits of the 
since 80 per cent of his income was 
derived from sources within a possession 
He claimed that the exemption was avail 
able to any taxpayer who met either one of 
the requirements, that is, the percentage as 
to source or the percentage as to nature ot 
the income being derived from the 


conduct of a trade or business. 


active 


It is very significant indeed that Hausse1 
mann did not that he 

, inancing, or manag 

Indeed, he 


( laim | ad he 


claim was in the 
business of organizing 
ing corporations could not have 
made it. The 
court held that the Philippine corporation 


was engaged in the active 


sustained the 


conduct of a 
was conduct 
Haussert 


or business, but that it 


own business and not nann’ 


‘his. case has never been overruled, no! 


been cited in 


nas it 


any subsequent case on 
the Same point. It represents a serious 


obstacle to practical trading meth 


imposed by today’s conditions if, in 


to control 
ation such as the one presented in t 


holding is broad enough 
of our hypothetical case. 
ist four ground 

that the 

received from sub 

in our hypothetical case 1S 


trom the 


1¢ 


Ss upon 


income in 


gross 


active con 


stated as follows: 


lere one corporation, whose g 
from the conduct 


of a business, acquires the stock of another 


come is derived active 


corporation, not for the purpose of making 
n investment as such, but as a necessary 

f furthering its own business, the 
on the stock so acquired represents 
income derived from the active con 


ta busine Ss 


General Counsel’s Memorandum 4794 (VII-2 
CB 242, December, 1928) dealt with a situa 
tion where a corporation purchased suf 
ficient stock of a competitor corporation to 
secure control and 
that 
own 


thereof, thereafter di- 


rected the policies of corporation 


cooperation with its business 


transaction, according to this ruling, 
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one that was entered into by the taxpayer 
for the furtherance of its own business. 
This ruling holds that a loss that was sus- 
tained by the taxpayer on the stock thus 
acquired was a net loss resulting from “the 
operation of a trade or business regularly 
carried on by the taxpayer.” The pertinent 
portions of the ruling are as follows: 


“This 


ment by 


was not simply a case of invest- 
one corporation in the stock of 
another corporation, as where a corporation 
invests some of its surplus funds in the 
stock of another corporation for the sake 
of the return ot [ 


hancement in the 


in the expectation of en 
market value of the stock. 
When, as in the instant case, a corporation 
purchases stock in a competitive corpora- 
tion in the same line of business, purchases 
enough stock to and di- 
rects the policies of the second corporation 
in cooperation 
must be 


secure control, 
with its own 
concluded that the purchasing 
corporation acquired the stock in connection 
with the operation of its own business. Had 
taxpayer in the instant case bought the en- 
tire plant of the 


business, it 


second corporation, used 
it in its business, and sustained a loss, there 
would have beet 
“net 
directly in the 
control of the 


no question as to the statu 
It did the same thing in- 
instant case, by purchasing 
second company, and this 
control, evidenced by the stock ownership, 
was made use of in the operation of the 
taxpayer’s business.” 


loss’. 


tory 


is ruling, in concept, strongly supports 
In the situation described, let 

that the stock, 
total 


sold 


suppose instead of 


irning out to be a 


had been 


loss to the tax 


and a gain had re 


hich resulte: 


Certainly the gain would have been 
1 


from the “operation ol 
business regularly carried on by the 
cpayet 
had the 


stock, the 


It would seem inescapable that, 
company paid a dividend on the 
resulting 
taxpayer in the 


income to the 
dividends 


gross 
form of would 
likewise be gross income “from the opera 
tion of a business regularly carried on by 
the taxpayer.” 


in the 


The key to the situation lies 
“active,” used in the statute. 
The stock of the competing corporation was 


wor d 


acquired by the taxpayer not as an invest 
ment, but as the active and effective means 


of carrving on and 


conducting its own 


business 


The which the ex- 
emption of our hypothetical company might 
be sustained can be stated as follows: 


second theory upon 


Where one corporation engaged in the 


active conduct of a business, for its own 
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convenience in carrying on that business, 
organizes, finances, and manages other com- 
panies which in turn carry on the same 
business as the parent, then the organizing, 
financing, and managing of the other com 
panies constitute its business and the gross 
income which it 


form of 
on capital so employed will consti- 


receives in the 
earnings 


tute gross income derived 


from the active 


conduct of a business. 


The case which best illustrates this theory 
is Washburn v. Commissioner, 2 ustc § 794, 
51 F. (2d) 949 (CCA-8, 1931), in which the 
taxpayer was, like Haussermann, a lawyer. 
He organized a number of corporations, he 
financed them, and he managed them. On 
the stock of one such corporation, he lost 
money. The company failed and the stock 
became worthless. The issue was whether 
or not the loss was one that he could carry 
over, that is, whether the loss resulted from 
the operation of a trade or business regu- 
larly carried on. 

The Commissioner argued that the tax 
payer was engaged solely in holding securi 
ties of the which he was 
interested, and that he was a mere investor 
receiving the ordinary returns of owner 
ship. The taxpayer claimed that he was 
in the business of organizing, financing, and 
managing corporations. The court sus 
tained the taxpayer’s view, saying: 


enterprises in 


“A party may have investments in corpo- 
rate stock, have no particular occupation, 
and live on the return of his investments 
That would not constitute business under 
the statute in question. He may, however, 
take such an active part in the management 
of the enterprises in which he has invest- 
ments as to amount to the carrying on of 
a business.” 

The real difference, between the 
IVashburn and cases is that 
Washburn made a business out of organiz 


then, 
Haussermann 


ing, financing, and managing corporations, 
while Haussermann simply invested in one 
corporation and was an employee and an 
officer of that company. He was engaged 
in business all right, but he was not en 
gaged in business on his own account. 


Suppose that in the Haussermann case, 
the issue had been the same as it was in the 
Washburn case. 
pany stock had worthless, and 
Haussermann had tried to carry the loss 
forward as one arising out of a trade or 
business regularly carried on. It can plainly 
be seen that he would have lost on that 
because investing in and managing 
corporations was not his business. 
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issue 


February, 1953 ®@ 


The third theory upon which our case can 
be sustained is: 


The taxpayer may disregard the corpo- 
rate entity if, in order to carry out the in- 
tent of Congress, it is necessary to do so. 


The general rule is that if the taxpayer 
chooses to do business in corporate form, 
directly or through a subsidiary, in orde1 
to gain some advantage, such as the limi- 
tation of liability, compliance with domestic 
or foreign laws, demands or creditors, 01 
tax savings, the corporate entity will not be 
ignored and the resulting tax disadvantage 
must be accepted. This rule is almost um 
versally in and it is usually flatly 
stated as subject to no exceptions. 


force 


he decision in Munson Steamship Line 
Commutsstoner, 35-2 ustc § 9428, 77 F. 


} 


(2d) 
849, appears to stand by itself as repre 
senting a class of cases in which the tax 
payer may ignore the corporate entity of its 
subsidiary. This exception to the 
is based on the necessity of carrying out a 
legislative purpose for which 
tax statute was enacted. 


rule 


a particular 


In the Munson case, the taxpayer was 
permitted to ignore the separate corporate 
entities of eight wholly owned subsidiaries, 
each of which was the legal owner of a 
vessel, and to treat the net income produced 
by those eight companies as the net income 
of the parent corporation, which sought an 
exemption from tax under Section 23 of the 
Merchant Marine Act of 1920, applicable 
to certain net earnings of the “owner” from 
operations of vessels if such earnings were 
invested in the construction of new 
in American shipyards. 


vess¢ Is 


The Munson company completely domi 
nated the affairs of the eight subsidiaries 
It managed their lives in all important 
particulars, following closely the 
of operation in our hypothetical case, ex- 
cept our case is the stronger one in that 
the Western Hemisphere Trade Corpora- 
tion is not only the sole beneficial owner of 
the capital of the subsidiaries, but is the 
managing member thereof by virtue of a 
provision in the contract of origin or in the 
charter of each subsidiary. In the Munson 
case, the which was effected was 
stock control. In our hypothetical case, the 
control is very much stronger because it is 
a fundamental control, exercised through 
a term in the charter by which the local 
company came into being. 


patter! 


control 


Congress has left a very meager record 
as to its purpose in enacting Section 109. 
The record consists of one short paragraph 
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Ix CONGRESS. Jew 4.177. 


wnani mons Declaration 46 de ee States of “Mmerica., 
—“T ; 


Report of the Senate Finance Com 


on the Revenue Act of 1942. It reads: 


“American companies trading 
Western Hemisphere 
ire placed at a considerable disadvantage 
| foreign corporations under the 
tax rates provided by the bill. To alleviate 
his competitive inequality, the Committee 
such 
surtax liability.” 


in foreign 


countries 


within the 


bill relieves from the 


corp yrations 


Based upon that language as evidence of 
the Congressional intent, it is fair to say 
Congress intended to extend a partial 

tax exemption to the earnings of Western 
Hemisphere Trade Corporations so as to 
m in 

rainst E 


ompanties No 


a better competitive situation 
and local 
disclosed ot 


uropean, Japanese 
intention is 
one kind of income 


gross ovel 
dividends as ac 


ross income in the 


of excluding 
event com 
nercial necessities make it desirable for the 

ymestic corporation to do business through 
local corporations or companies in foreign 
countries. It was no doubt the 


burden on the 


ultimate tax 
domestic corporation which 
intended to 
equip such a company to 
in foreign markets. 


Congress 


relieve, so as to 
better compete 
If you agree that such 
was the intent of Congress in passing the 
law, then our case falls squarely within the 
perimeter of the Munson case. 


The fourth theory is stated as follows 


Where one corporation organizes, owns 
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all of the capital of, and manages a sub- 
sidiary or a group of subsidiaries, each of 
which is engaged in the active conduct of a 
business, the parent itself is engaged in the 
active conduct of a business. 


Section 700 (a) (1) of the Revenue Act of 
1924 imposed a special excise tax on corpo 
rations “with respect 
doing business.” 


to carrying on or 
A great many cases arose 
under that statute. For our purposes, one of 
the most interesting is that of Ward Baking 
Corporation v. U. S., 66 Ct. Cls. 456 (1928). 
In that case, the Ward Baking Corporation 
owned the stock of its operating subsidiary, 
or, at least, a large portion of it. It desired 
to escape taxation under this statute on the 
ground that it was not carrying on or doing 
business. The language of the opinion is very 
apt, and the following is quoted (from page 
465): 

“The charter of the plaintiff corporation 
was comprehensive; it authorized a broad 
field of corporate activity, and if it so em- 
ployed its corporate powers as to assume 
the management of, direct the policies, and 
actively participate in the every-day affairs 
of the parent company the corporation was 
obviously doing more than collecting and 
disbursing dividends received upon the stock 
which it owned. If such be the case the 
holding company is, as a matter of fact, 
the dominant factor in the mutual interests 
of the two companies, and upon its activities 
the course pursued depends. As the Su- 
preme Court said in the Chile Copper 
Company case, 270 U. S. 452, 455: ‘The 
activities and situation must be judged as 
a whole. Looking at them as a whole, we 
see that the plaintiff was a good deal more 
than a mere conduit for the Chile Explora- 
tion Company. It was its brain or at least 
the efferent nerve without which that com- 
pany could not move.’ 

*“ . . It is not the volume of business 
done, but rather the doing of business, the 
act of business 
incidental 
increased 
profits by reason of their performance. 


continuously in 
which are not merely 
but substantial redound in 


engaging 
activities 
and 


“Tt would be difficult to read the record 


herein and come to any other conclusion 


than the one which seems to establish the 


fact that the plaintiff herein was an active, 


aggressive organization, lending all its energy 


and business acumen to the expansion of 
the baking business and reaching out for 
increased volume of receipts in every legiti- 
mate way, for the sole purpose of augment- 
ing by its activities the value of the great 
amount of baking company stock it held.” 
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In Edwards v. Chile Copper Company, 1 

{ 167, 270 U. S. 452 (1925), referred 
to in the Ward case, the plaintiff corpora- 
tion was suing for a tax refund. Its wholly- 
owned subsidiary was operating a mine in 
Chile. The plaintiff participated in all phases 
of the operation through active control of 
the operating company. The Supreme Court 
held that the activities of both companies 
should be examined as a whole and by that 
standard, the conduct of the 


USsTC 


taxpayer is to 
be judged as to whether or not it is con 
ducting a The Court said that 
the taxpayer was not a mere conduit, but 
was the brain, the efferent nerve 


business. 


without 
which the subsidiary could not move. 
The taxpayer claimed that there was only 
business and that 
was the business of extracting copper in 
Chile, and since both companies, the parent 
and the engaged in that 
business, only one tax should be collected 
The Court 
this statement: 
“There 


was 


one being carried on, 


subsidiary, were 


answered that contention with 


was that there 


therefe re, 


some suggestion 


only one business, and, 
ought to be only one tax. But if 
could not be 


corporations 


the one 
without 
part in it, 
must pay, by the plain words of the Act.” 


business carried on 


two taking 


each 


really only 
business, and that is the chemical business, 
the business of acquiring chemicals in the 
United States and selling them abroad, the 


business ot 


In our case, there is one 


chemicals in 
foreign countries and selling them. In each 
country Both 
parent are engaged 


manufacturing 


, a local subsidiary is present. 
the subsidiary and the 


in the business. 


The theory advanced at this point finds 
substantial support in the case of Orpheum 
Circuit Inc. v. Reinecke, 41 F. (2d) 524 
(1930) 
for the purpose of securing control of and 
managing theaters. To that end, 
pany acquired all of, or the controlling 
interest in, the capital stock of between 
30 and 40 corporations doing a theatrical 
was held that 
the corporation was carry’ng on business 
and was taxable under the excise tax. The 
court used this language in sustaining the 
Commissioner: 


“The up plain 
standards as to when a corporation is active 
and when it is passive. 


In this case, a company was formed 


the com- 


and amusement business. It 


Supreme Court has set 
The activities en- 
gaged in by the plaintiff were not those 
narrow activities such as are incident to the 
ownership of property. Its corporate life 
was not dormant and passive. 
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“It was organized to acquire and unify 
the management of other corporations en- 
gaged in the theatrical business. When, 
during the taxable years in question, it 
acquired the stock of a corporation engaged 
in the theatrical business, it was doing 
the very business for which it was organ- 
ized. It did not acquire such stock as an 
investment. It acquired such stock to pro- 
cure control and to bring under its man 
agement another theatrical corporation. In 
Edwards v. Chile Copper Co., supra the 


court say [sic]: 


“Tt was organized for profit and was 
doing what it principally was organized to 
do in order to realize profit. ia 


In summary, then, the cases under this 
fourth point teach that in order that divi- 
dends may constitute “gross income derived 
from the active conduct of a trade or busi 
ness,” one of two states of fact must prevail: 


(1) The investor must associate himself 
actively with the management of the enter- 
prises in which he is financially interested 
and devote a substantial portion of his time 
to that work as a matter of business (Boom- 
hower v. U. S., 48-1 ustc 99133, 74 F 
Supp. 997 (DC Ia.)); or 


(2) He must, if he takes no part in the 
management of the enterprises, make trans- 
with the investments themselves 
which are continuous, substantial, and fre- 


Opt osed 


actions 


to being isolated and 
occasional (Kales v. Commissioner, 39-1 ust« 
q 9255, 101 F. (2d) 35 (CCA-6)). 


quent, as 


If, therefore, under any one of these four 
theories, the earnings of foreign subsidiaries 
constitute gross income “derived from the 
conduct of a trade or business,” 
within the meaning of Sections 109, 251 and 
454(f), the practical result is that the en- 
tire trade of a company may be organized 
That 
is a fact of tremendous practical importance 
so far as the and day-to-day 
management of an enterprise is concerned 


active 


through the use of local companies. 
operation 


Taxwise, it means that the dividends of 
the foreign subsidiaries may move upstream 
through the exempt corporations to the 
manufacturing parent at the preferential 
rate of the Western Hemisphere or World 
Trade Corporation. In the case of a Section 
251 corporation, it greatly broadens the 
scope of its permissible activities. 


Dividends of Foreign Companies 


As a part of the general theme, we should 
notice the tax results that flow from the 
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ise it toreigen 


countries of various types of 
Emphasis should also be 
mn the fact that, although the 


perating units. 
com 
of the Anglo-American system of 


nce makes contact with the civil 


rnational invest- 


course ot inte 


two svstems do not in 


_+ 


a common level. That 
The 
nature of 


bored through 


meet. encounter 


that which 
1 tunnel is 
simultaneously from the two 
eperie ae eaye ae 


miss 


company 
quota dividend 
heir system of 
uughout civil 
juot: dividend 
In our example, 
juotaholder, 
‘r cent on 
from sui 
ill never 


cruzeiro in Cas 


1 1 p ee 8 
then. the case of ota det 


i Western Hemisphere Trade 


eing assessed an income tax 


1 


a transaction tl as been 


isner v. Macomber, 1 ustc § 32, 


189 


(1920). not to constitute in 


ome under the United States Constitutior 


Internal Revenue Cod: 


‘ , 
question immediately 


Western Hemispher¢ 
entitled to a credit, under Sex 
the amount of 


i 
o Brazil as and 


ur hypothetical case, you will re 
member that the Western Hemisphere Trade 
Corporation purchases goods in the United 
states manutacturing 


from its parent and 
sells them in Brazil to the subsidiary and to 
third parties. Therefore, while the Western 
Hemisphere Trade Corporation received no 
income under United States standards, by 
virtue of the stock or quota dividend, it 
nevertheless does have income within Bra- 
zil from the sale of goods, so that it is able 
to meet the requirements of the formula of 
Sex tion 131 (b). 


international Trade and Investment 


The Bureau, however, for many years has 


maintained that a foreign tax credit is not 


available to a taxpayer unless the income 
on which the foreign tax was paid is also 


included in the federal tax return of the 


claimant. The position 


stated thus 


“Credit for taxes paid a foreign country 
is allowable only if the same income ts also 


taxed for federal 


The 
sustained in the case of 
ustc § 9543, 17 F 
plaintiff’s income 

on stock of United 


income tax purposes 


Bureau’s position in this respect was 
Hubbard v. U. S., 
Supp. 93 (Ct. Cls) 
included dividends 
States domestic corpo 
rations and compensation for personal ser‘ 
ices rendered by him in a United 

He paid a tax to England 


} 
income, 


England for 
States employer 


y 
on his earne d 
cificall 


+} +} 


the terms ot ne 


That income is spt 
y excluded from his gross income by 
Code He claimed a Sec 
tion 131 credit for the tax which he paid 
) n his earned income from personal 
er\ rendered within that jurisdiction 
His claim was denied, and the Court of 
Claims sustained the Commissioner As a 
result of tl General Counsel’s Mem 
1939-2 CB 234) was issued, 

hat “the general principle 

ces paid to a foreign coun 

if the same income is 


income tax purposes 


CCH Dec. 12,579, 
1942. In this 


a United States citizen, 


as decided in 
taxpayer, 
f his net frém 
hin the Philippines, a United States pos 
One , 


income sources 


session 


item of his income consisted 
of a net long-term capital gain. The entire 
in was taxable under Philippine income 
M Under the Code, the long-term 
capital gain was taxable only to the extent 
of 30 per cent. Dexter claimed a credit un- 
der Section 131 for the entire amount of 
income tax paid to the Philippines The 
Board of Tax Appeals sustained him, point 
ing out that there is no requirement in Sec- 
tion 131 (a) or (b) which says that credit 
for an income tax paid to a foreign juris 
diction is available only if the same income 


is also taxed for federal income tax pur- 


poses. 


About two vears later, Helvering v. Nell, 
44-1 ustc J 9150, 139 F. (2d) 865 (CCA-4), 
was decided. This case followed and applied 
the law of the Dexter case, on a state of 
facts essentially the same. Both cases state 


that the Commissioner, in attempting to im- 
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pose the requirement that the income wit] 


respect to which the foreign tax was paid 
must enter into the computation for United 
States tax purposes, was 


trespassing into 


the field of legislation 
After 

cases, the Commissioner issu 

(1948-2 CB 131), 

21432. This G. C. M. is in essential 

with the Dexter and Nell c: 


is said in thi 


the decisions in the / 


25723 
C.M 


harmony 


which modifie« 


memorandum that the 


hard case will no longer | lied on 


Howe ver, one year 


missioner lade strange gyra 


He ued G. C. M. 26062 (1949-2 CB 
modifying his ruling in G. C. M. 257 
G. C M 26062, he 
the Dexter and } 


bard case, a juridical impossibility 


in 1949, the 


anothe r 


says that he wi 


ll cases, and als 


Dexter and ll cases assume a posit 


tirely that taken in tl 


Case 


The 
HDG? 
L. W 
1469, decided 


1 
involved an 


| 


revoke 
added by tl ! 
CB 74). This ruling 
May 22, 1951, 


undistributed 


law of 


surplus 


tion 131, 
surph distribute: 
income 
return of the 


corporation 


In quic k succession, ] y ¥ 
(1952). This 


1074 was issued 
ruling holds that the 
tax on stock dividends is an income tax and 


Cuban 
that credit for the amount paid by the U 
States shareholder is 
under Section 131 


available as a cr 


These two rulings make no mention of 
the “general principle of long standing that 
credit for 
allowable 


taxed for 


taxes paid to a foreign country is 
only if the income is also 
federal income tax purposes,” an 


nounced in the Hubbard case and in G. C. M. 
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21432 and G. C. M. 26062. Neither do they 
make any mention of the previous rulings, 
of the Hubbard case, 
matter. 

} 


The most recent development 
bulent and much litigated ques 
advent of the opinion in James H. Brace 
CCH Dec. 19,171(M), 11 TCM 906. This 
case overrules the Hubbard case in some 
very 


or of any case, tor that 


language, of which the 


vigorous 


lowing is a fair sample: 


“Respondent’s attempt to revive 
tinct question must, it seems to us, 
nothing but futility 


“What may possibly hz 


riginally, has in fact now 
he Dexte 1 


case was decided in 
uN ia ' INO 
VC Sal Gi ». oA ) 


becon 


} ’ } 
re vorading I subsecti 


unambiguous, and plain 

ilt reached here is one 
ivisioned in drafting 
n which it enacted, 


namely, to decid 


had 
any error ot 1 
by the Dexter 
say, no such 
during the last o 


he ré involve d, respond 


innumet 


himself pub 
lis approval of the principle « 
cases and acquiesce d in t 
x. C, M. 25723, 1948-2 C 
until the following 
another case 
espondent again reversed 
G. C. M. 26062, 1949-2 CB 
to the previously 


Umited Stat 


Foreign Income Taxes Assessed 
Directly on the Shareholders 
Argentina and 


their law ‘ 


Turning now t 
we find tl under 
as though it 
That is, the tax is levied 
members of the unit and not upon the 


company is taxed 


nership 


pany itself. For the purposes of the tax la 
it is assumed 


that all of the earnings of the 
operating company are distributed each year, 
even though in fact no dividend has been 


declared. 
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> oe 


taxed as a corporation. Cor 


company 1s 

association 
sequently, 
Western Hemisphere Trade Corporation 


gn income 


we have the problem again of ou 


tax without having 
ome As of now, the official 
not changed in 
culminating in 
Apparently nothing short « 

he Supreme Court is going 
Commissioner that he can 

ose by administrative fat a require 


ised to write 


companies, 
msioner of 


11 


will pay a 

cent income tax on its net gain and 
fits are assumed to have been im 
he head otnce, which 

treated as though it were a 
Accordingly, 


cent income tax 1s 


stockl oldet al other 15 pel 
levied on it. Trading, 
n,. through a branch in Brazil would cause 


International Trade and Investment 


a 30 per cent tax on the income even though 
not a single cruzeiro leaves the country. 

Of course, the Western Hemisphere Trade 
Corporation would use the 30 per cent tax 
paid as a credit under Section 131 and per- 
haps not be hurt. But suppose the rate in 
Brazil goes up to 25 per cent. Then the total 
rate would be a 50 per cent tax instead of 
30 per cent, and the Western Hemisphers 
Trade Corporation would lose the difference 
between its 38 per cent maximum rate and 
the 50 per cent imposed by Brazil 

Whilé Brazil has been used as the exam 
ple in this instance, the structure and theory 
of company and tax law in the civil law sys 


tem makes this result possible robabl 


and | 


in many othe untries 


CONCLUSION 


basis of the 


mater 
re justified in drawing c 


, among them 


From the standpoint of practical op 
as well as our national policy of 
the economies of less developed 


is desirable 


col porations 


that dividends from 


which are organized, 


financed, owned, and managed by American 


1 
dom«e stic corporations, be considered 


rross 


income derived from the active conduct of a 


Code 
ample support in the 
s to justify this result. 


business,” within the 


appears to be 


terms of the 
1} ere 


) 


(2) The Commissioner’s administrative 
application of Section 131 of the Code should 
be brought 
of the 


cases, 


into harmony with the holding 
Dexter, Nell, and Brace 


American business some 


courts in the 
thus affording 


measure of relief from the imperfect sy1 


chronizatiol or our s\ 


ystem of law with the 


civil law prevailing in many 


countries with 


which we trade and within whose borders 


we invest 


(3) If direct reigi Amer 


ican capital is desirable from the standpoint 


investment ot 


ot our national foreign policy, and we agree 
} 


iat it is, then our tax laws must be brought 


up to date and must recognize that capital 


cannot be expected to assume these greate1 
risks without compensation. Total exemp 


tion of income from foreign sources is the 


indicated and the practical answer. Revenue 


considerations must be placed in their proper 


perspective in terms of our national foreign 


policy. The development of the underdevel 
oped areas is the natural task of private ini 
tiative, and is not likely to be successfully 


performed by direct government subsidy 


[The End] 
131 





Accurate Accounting 
Aids in Making Timber 


Gains an Actuality 


Capital Gain Under Section 117 (k 


TINDER rION 


Internal Revenue 


SE¢ 117 (k) 
Code, a taxpayer may 


cutting ol 


1) of thie 
elect to consider the timber as a 
sale or exchange of the timber if the tax 
payer has owned, or held a contract righ 
cut, the timber for a period of more 
months prior to the 
taxable year. A 
the 
return, 


SIX 


beginning of 
taxpayer elect so 
cutting of 
but 


continue 


may 
income 
made 


timber in 


once the 


treat any 


tax election is 


! subse 


ie must the treatment in 
quent returns unless permission is obtained 
from the Commissioner to compute his tax 
without the of Section 117 (k) (1). The 
election is made by attaching a computation 
of the gain 


the return 


us¢ 
from tl 


1e cutting of timber to 


The constructive sal 
Section 


e or exchange of tim 
117 (k) (1) is treated 
as the sale of a capital asset with the benefit 
of tax of 26 per cent on the 
gain. With the imposition of another excess 


ber under 


a maximum 


profits tax, gains are of much 
-the differential for 1952 in 
of a corporation being as high as 
instead of the former 13 per 
The gain is computed by deducting 
the fair market value of the timber 
on the first day of the taxable year, the 
adjusted basis (usually cost) of the timber. 
Thereafter, the fair market value of the 
timber is treated as cost for all purposes 
of the income tax law. 


capital 
greater benefit- 
the case 
56 per cent 
cent.’ 


from 


1The normal tax of 30 per cent, plus surtax 
of 22 per cent together with excess profits tax of 
30 per cent equals 82 per cent, less capital 
gains tax of 26 per cent equals 56 per cent. 

2 Since the accounting under Sec. 117 (k) (1) 
must be coordinated with the regular depletion 
accounting of a taxpayer, in order to under- 


132 


The 
the 
(1). Questions regarding judicial pr 
values and other 


purpose 
practical application of Section 

highly technical problems 
117 (k) (1) 


discussio1 


under Section 


are not within the scope of the 
It will be assumed that the 


which may arise 


reader has some 


familiarity with the 
117 (1) and 


thereunder.’ 


language of Section 


1 
(K) 


Purpose of Law 


The evident Section 


purpose of 117 

1) is to permit owners of timber to report 
the appreciation in value of timber as capi 
tal gain with the benefits of lower tax rates.° 
the of the Act 
of 1943, a taxpayer selling timber outright 
realized a capital gain or loss, but if he 
cut the timber and then sold it he 
ordinary income or loss. An 


Before enactment Revenue 


realize 
owner who 
disposed of timber under a cutting contract, 
retaining an economic interest in the timber 


was held to realize ordinary income or loss 
$y the inclusion of Section 117 (k) in the 


Revenue Act of 1943, taxpayers were placed 


on a basis of equality with respect to 


t the 
appreciation in value of timber. 


How the Capital Gain Is Computed 


The fair market value of timber on the 
first day of the taxable year is generally 


computed by species on an M 


feet basis 





February, 1953 @ 


stand its application for purposes of income tax 


accounting, the reader should also study Subsec. 
29.23 (m)-20 to 29.23 (m)-28 of Regs. 111, relating 
to calculation of depletion on a cost basis. 

*See the report of the Ways and Means Com- 
mittee on the Revenue Bill of 1943, 1944 CB, at 
p. 993. 
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of the Code 


By C. W. SHATLEY, CPA 
Tax Manager, Arthur Andersen & Co. 
Seattle, Washington 


values ol the 


7 and any othe 

ss accurate In 
1, however, the more 
re the various spe- 
common depletion 
air market value 

; and the capital 
ing the depletion 


spe ces, 


> Furst 


} the 


Total 

"alue 
$161,700 
52.066 
8.260 
68.160 
2,580 


nan F 
9292,/66 


121,672 
$171,094 
‘The fair 


sometimes 


tion 


value of the timber 
referred to as 


is hereinafter 
“constructive deple- 


Section 


117 (k) (1) 


In a minority of instances taxpayers re- 
cord timber acquisition costs by individual 
species. In such cases, a depletion unit for 
each species is computed and, of course, 
used in -determining capital gain from the 
cutting of timber. 


Treatment of Accounts and Tax Returns 


It is unnecessary to record in the regular 
accounts the depletion and 
capital gain resulting from the application of 
Section 117 (k) (1) 
plication of this section 


constructive 


Nevertheless, the ap- 
best under 


journal! 


can be 
stood by visualizing it as a entry as 


wt 
ollows: 


Debit—Depletion $171,094 
Cre dit 


LO record 


Capital (sains $171,094 
difference 
between fair market 
on first day of 


‘undamentally, entry 1s all 
117 


). Apart from inventories, the effect 
the above i 


to the accounting for Section 


entry is to convert ordinary 


income into capital gain, 


it affected It 


Since net 
must be remembered, 
that were this entry placed upon 


income 


however, 


the books, the calculation of the inventory 


valuations would be 
} 


because de pletion 1s 


7Z his SO 
the 
of inventories 
not the 
entry in the 


changed 


one of elements 


making up the cost As above 
indicated, |} 


make such a 


owever, it 1S custom to 


journal regular 
accounts, There is usually therefore a dif 
erence in the inventories tor 


and the book 


] ts the 


income tax 


purposes inventories of a tax- 


benefits of Section 


[he lumber-and-timber-products industries 


generally use process-cost accounting. Costs 
are customarily 
with no consideration 
value of the 


ventory 


computed on an average 


the 
various the in- 
except in determining whether the 
total cost of the inventory is greater than 
aggregate market. 


basis 


given to 


sales items of 


In other words, cost or 

market is determined by pricing the logs 

or lumber at cost computed on an average 
basis and then pricing the items individually 
' 


at market. If the total market is 
the total 


less than 
market, of course, 
the fact that an in- 
in exces: 


cost, 


is sub- 
stituted for cost; but i 
dividual item has a cost ot market 


is of no consequence 





As above 


the 
in the industry is to use process costs, as 


stated, customary practice 
signing such costs to the finished product 


(logs, 


lumber, veneer or plywood) on a pet 
M ieet, or 


without 


other unit of measurement, basis, 


onsideration ot 


species, grade, 


for which the logs, lumber, 


plywood is used This 


inventory 1s ourse, not 


manutacturers 


uni 
lumber 


Some 


vel 


their lumber by assigning the total 


t 


processing costs to the grades ot 


various 


lumber timber products ym otha 
basis of the 1 ative market values of 
products manufactured. Even when 
method of accounting is used, hows 
attempt ordinarily is made t 
| manner « 


eet basis 


instance 


method” ounting 


logs by plywood manufa 


to obtain peeler logs 


e manutacture 
to acquire, 
purchase 
t taxpay 
Sawmill log old tor 


btainabl 


sawmill 

rket value 
the sawmill-type logs de« 
order to obtain tl 
In other we residue of 


obtaining é 1] : after de duc ting 


cost 


is conside red tf 
Any 


on hand at tl } of the year are 


sawmill 


toried at market. A plywood manufacture 


using the by-product method of computing 


inventory costs is taced with somewhat of 


a dilemma with respect to the application 


117 


The probl tr aris¢ s because ot the 


oT constructive 
(k) (1) 
BI 


fact that a!l the 


depletion under Section 


depletion will 
if the 


constructive 


end up in costs of peeler logs 


con 


structive depletion iS applied consistently 


duct method 


with the by-p1 This is so be- 


cause the sales proceeds or market value of 


sawmill logs remains constant in the 
It Ss the 
for tax purposes the constructive depletion 


inven 


tory calculations writer's view that 


should be applied uniformly on a footage 


basis to all logs, irrespective of the fact 


' See the West Coast Lumberman’s Association 
Uniform Accounting System Inventory costs 
are usually computed from the information con- 
tained in the Summaries of Log Costs and Lum- 
ber Costs on pp. 29 and 30 thereof. 
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his may seen 


, ' 
yroduct theory 

When Sectio1 
" 


repietion 1S 


necessary) 


throug! 


Incom 
Undivi 


values used in determining 


sold will ly differ from th 


values sl v1 mn the balancs 
cessar\ 


tir? 
il} 


In +} 
tally 


a relatively 
fair market 


compute 


recor 


ounts 


re dum] 


1 
] 


inasmu as this is normally 


at which 
obtained.*® 


accurate meas 
felled and buc ked inventor 
ordinarily is an inventory of 
supplies without depletion being ad 
erally, it has been the practice of 
is method of c« 
Section 117 (k) 


1] 
specincally Says 


under 

Statute that 

ts from the cutting of timber 

method ot accounting generally | 

tle effect on the capital vain 
] al +} 

usually about the 


and buc ked 


Same amount oO 
inventory 


lf, however, there 


from year 

is a material increase 
decrease in the quantity « 
the 


object ion for 


1] 1 j 
Teile d and bux Ke 


log inventory, engineer revenue agent 


may raise an two reasons 


First, the value of stumpage may have in 
® See Regs., Sec. 29.23 (m).21. 
™ The term ‘‘felled and bucked’’ may be a new 
one to the reader; it means that the timber has 
been felled and limbed and cut into log lengths 
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creased, and, second, in the year of election, 
a decrease in felled and bucked inventory 
taken into punt that 
timber the treated 
Section 117 (k) 


ase in 


would 


not acct mean 
election is 
undet 


there is an incre 


cut before 


exchange 


asa sale or 
(1). Where tax 
in the year of election, a taxpayer could gain 
an unmerited failing to take 
felled and bucked inventories 


in computing 


rates 


advantage by 
into 


_ 
on i/ 


account 


gain under Sect ) (1) 


Cutting Contracts 


In ¢ a timber utting 


ssence, 
d “timber lease’’) 
n by 


the cutting 


anted the owner of timber pet 
ing t mber onthis lands 


course, the ownership of the timber and 
and may be held by different persons 


this 1s | 


rare.) Ordinarily, the owner oft 
oard feet 


price fof 


timber will be paid p ya 


gs removed, with a ifferent 


*h species. Sometimes, a lump-sum pay- 


for all 


y ade 


aser. 


arious types ¢ 


nerous to co 


Bureau 


} 


Statute W here, 


retention covenants t 


provisions or 


he timber owner, form 


1 
precisely 


comport With 


most 


Where 


timber 


form of 
11 


cutting agreement 


in the market value of 
to t] 1 


e benefit or detriment of the 
ger, it would seem to be i 
spirit of Section 117 (k) 


» report the 


kee ping with 


(1) to 


cutting asa 


perm 


egardless of technica 


form of the contract 


itie 
1L1¢ 


in trom timber 


+ 


contrac sometimes a 


as to what is cost under the 
1s important because it is 
beneficial to treat 
income than as a 
capital gains. Cutting contracts 
tor by 
construction of specified types 
Ordinarily, it is clear enough 
contract that payments to 
the owner of the timber lands slash dis 
posal of of the stumpage to 
the person granted a cutting right. 


obviously more costs as 


deductions from ordinary 


reduction ¢ 


oitentimes prt vide slasl disposal 


the logger, the 
of roads, etc. 
under the made 
for 
are 


a part cost 


If the slash disposal is to be done by 
the person cutting the timber, the cost will 
usually be considered a cost of logging and 


not a cost of timber cut. The 


Section 117 (k) (1) 


same is true 


yecause 


of roads constructed for use in logging the 
timber covered by the cutting contract. If, 
however, a permanent type of road is to 
be built, for use in fire fighting, for example, 
an may arise as to whether 
all of the cost of the road is not actually cost 
oft the 


issue 


some oO! 
timber cut. In other words, since the 
owner of the land obtains a valuable road in 
addition to the payments under the cutting 
contract, the value of the road may be con- 
to be a part of the 
passing to him the granting of the cut 


~ 


sidered consideration 
Lor 


ting right. 


from 
contract and all the sur- 
rounding circumstances; no rules of general 
application can be laid to 
the solution of such problems because the 
It may be 
any type of expenditure 
the logger can properly decline to make 
under the cutting should not be 
timber. The writer 

the 
that 


logger 


These questions must be resolved 


the wording of the 


down assist in 


tions are essentially factual. 
however, that 


contract 
considered as cost of the 
cutting 
title to 
would vest in 
upon completion 
the owner the 
owner of the land on 
to be built, no reason 


has in mind a case where con- 


ifically roads 


tract spe stated 
cK nstructed by the 
timbet 


Since 


the owner of the 


mitract. ol 


r was also the 


he 1 ads were 


prov ision 


{ was apparent unless the 


owner feared that the logger might obtain 


by 


roads and desired to foreclose this pos 


Somme 


the 


sort Of an easement constructing 


sibility. Nevertheless, upon examination of 


e 10 


ers return, the 
treat the 
the timber 


and 


revenue 
of 

and 

incr ease 


eee agent 


pro 


r 
posed to 


| cost roads as cost of 


acquiring thereby reduce 
ordinary income 
by a like amount. The conferee finally aban- 


doned this position after it was pointed out 


capital gain 


to him that there was no positive duty on 
the part of the logger to construct the roads 
and the cutting could take place even though 
The vital 
point is that the gain arises from the cutting 


of timber. 


no roads were ever constructed. 


Determining Market Value 


It is of interest that in examining returns, 
the fai arket of timber for pur 
poses of Section 117 (k) (1) are determined 
by engineer revenue agents of the Technical 
Services Engineering and Valuation Section 
of the Branch of the Income 
who 


value S 


Tax Division, 
specialize in timber problems 


The of the fair market 
value of timber on the first day of the taxa 
ble vear is obviously important. It is, like 
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all determinations of value, as difficult as it 


is important. The Regulations contain the 


] 


usual definition that the value sought is the 
price a willing sel 


ler and a willing buyer: 


would arrive at on the particular date. In 


determining value, the factors to be 


into account are 


of the timber as respect 


; ] 


etc.; (b) stand pe 


: | acre 


reference to other timber; (c) the terrain 
and logging nd 1) t 


conditions; and (d) the 


> accessl 


bility of the timber with reference to roads, 


common carriers, a market, etc. The sales 


realization of the ta ‘tie all 
his opera 


xpayer, ciency ot 


quantity ha 
cut. The 
tied up 
rty taxes, fir 
other carryin 


timber tract 


basic date outweigh 


in determining value 


engineer agc! 


used, a simple average of the prices and 


a weighted average of the prices are com 


bined to obtain a valu In determinit 


values by these methods 
low pric 


unrepresentat! 


[ e of market value 


V 
1 
I 


+ 


mover are 
s which 


below market 


has already constructed a r 
used in logging the timber he 
afford to 
market Chere are 


which 


pay more tl 
other 


make it 


he can 


reasons, of 


course, 


sometimes economic to pay 


more than the going market for timber. 


no sales in areas contiguous 
the 


If there are 


to the holdings to be valued, sales of 


8’ Published by Western Pine Association, Port- 


land, Oregon 
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closest timber, even though at a considerable 
will be used as a point. 


Adjustments will be made to place thos 


distance, starting 
sales on a comparable basis with the timbe: 
117 (k) (1) 
' 
amount W 
added i n the 
= 


tor t 


being v: 1 Section 


poses 1 other wor an 


Saies price 
if 


( onditio 


market, the 


per acre, 
als 
Valli 


oometin 


value know1 


count 


metho 


OE 
iDtt 
ney il 


Western Pine Index * 

mut 15 or 20 per cent of 

used as a value of 

All these methods 


yecause 


this index is 
wr Ponderosa pine 
manifestly mere approximations 
the 


quality of timber, location, accessibility, 


the wide variations in characte1 


other factors affecting value. 
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Sources of Value Data values or remarkable ability on the part of 
engineer revenue agents to induce taxpayers 
to accept reductions in the values claimed. 


The sources of data on sales values most 
frequently used are the figures on sales pub- 


the United States Forest Service, " : 
Land Management of the /[s Section 117 (k) (1) Always Beneficial? 
the Interior, the various The question has sometimes been raised 
artments ivate sales as to whether it is always to the taxpayer's 
to advantage to elect to come under Section 
sales. ne 117 (k) (1). The writer has found no in- 
United States stances where such an election was not 
compil mnsiderable infor- beneficial. It must be borne in mind that if 
value of the timber should decline, Sec- 


tion 117 (}) is available so that there is no 
] ° 


1 


, mee . 
sales which » Forest Set the 


capital 
at 


that cannot be deducted from 
| ) how 


evel that the al ot inf I vy cases 


where an increase in th alu f the tim 


ber results in an incre: in the taxpayer's 
tax liability, even though such liability with 
the benefit of Section 117 (k) (1) is less 
than it would be under ordinary rates. This 
may 


$300,000 


500,000 
egulat 
$300,000 less $5,500 150,500 
Alternative tax 


$500,000 130,000 


It is apparent, in the above hypothetical 
case, that if t ies of the timber could 
be reduced so that the capital gain would 
not exceed $300.000 1] income tax would 
ve reduced $52,000 Some of the con 

in inventory, 
taxable Income 
ason for the 
ther exceeding 
decline in the 
during the year, 
e extraordinary 
a nun ber of in- 


gain on cutting 


[The End] 


“Given the possibility of constitutional amendment, there is nothing 

undemocratic in having responsible and independent judges act as constitutional 
mediators. Within the narrow limits of their capacity to act, their great 

task is to help maintain a pluralist equilibrium in society. They can do much 

to keep it from being dominated by the states or the Federal Government, 

by Congress or the President, by the purse or the sword.’’"—Eugene V. Rostow, ‘‘The 
Democratic Character of Judicial Review,'’ Harvard Law Review, December, 1952. 


There have been two cases involving Sec. 5 TC 697 (1950): Boeing 1 
117 (k) (2): Springfield Plywood Corporation, . S., 51-2 ustc J 9411, 98 F. Supp. 583 (Ct. Cls.) 
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By FRED L. COX, Director 


Income Tax Special Assessments, 
Georgia Department of Revenue 


More About Uniformity 


ARTICLE 
TAXES The 


“Uniformity of 


1 +} 
1 


1 the 1952 


VMaguzine, on 


March, 


State In 
subm tte d 


essentia 


best 


formula 


” 
state 


formula but 
had 
botl 


taxpay ers, 


I have expressions 
administrators 


should be 


to bring abo formity of appor 


proval, 
done 
tion 
r¢ lie Ve 
able 


well aS an 


ment by the at and thereby 


many large taxpayers of an unreason 


} 


cost of compliance burden as 


burdet 


inequitable tax 


No state should want to 
on income 
benefit furnished by the 
should obiect to 


impose a tax 


uttributable to an economik 


not 


state, and no tax 


payer payment of a rea- 


sonable tax on the net economic benefits 


reduced to income from sources in a state. 
However, many state statutes now in effect, 
I am believe, enacted 


persuaded to were 


for revenue purposes only, in other werds, 
to garner the 
without running afoul of constitutional pro 
hibitions Such a 
No higher 
people than to do that 


Do the 


even 


maximum revenue possible 


situation is morally 


wrong ideal can be attained 


by any which is 
right. present e 


seek t do that? 


tionment 


appor 


statutes 


Mavbe when taken individually, no state 
to do that 
wrong, but who can deny 


which is morally 
that collectively 
the end result is just that. To meet consti- 
the f 


is undertaking 


tional demands, component parts of a 


have only to be fair 
different 


the 


formula 
but 
used by 


reasonably 


when component 


individual 


parts are 


and varying 


States 


weights to the component 


138 


given parts, a 


conflicting 

is the result 
An example 

recent date 

some activi 
ustomers in 

resent statutes, 


rec eipts 


approved 
corporatio} aintains 


in Minnesota h 


several states By reason of 


sale 5 juri 


Statute Sales mad 


requiring 


irom or by an 


allocated to 


Minnesota 


that stz r purposes 


portijonment, the corporation suffered 


per cent allocation of all the sales ma 


jurisdiction I 


the terri under the 


Minnesota office. This is bad but the wo 


dos snt 


stop her« Che main 


tains a district sales office in North Carolina 


sdictior over th 


Cc rporation 
having sales juri 


southeastern territor) Being a 


dising corporation, it is required to 


all sales made in the southeastern states 
North Carolina for 


Chen 


income tax 
100 eT cel 


deliveries to cus 


purposes 
comes an additional 
allocation to Georgia for 
tomers in Georgia, 50 per cent to customer 
in Tennessee, and 25 per 
Thus 


sales to 


cent 
in Louisiana 


you see 


location of customers in Georgia 


is 300 per cent—100 per cent to acceptance 
New York, 100 per cent 
to sales office in North Carolina, and 100 
cent tor i 
For Tennessee customers, 
the total allocation is 250 per cent—100 per 
cent to New York, 100 per cent to North 
Carolina, and 50 per cent to Tennessee, Of 
the sales to Louisiana customers, the total 
allocation is 225 per cent—100 per cent to 
New York, 100 per cent to North Carolina, 


and appropriation in 


per deliveries to customers in 


Georgia. sales to 
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Use of Georgia Formula Achieves 
Equity, Accuracy, Simplicity 


in Taxation of Multistate Trade 


of State Income Taxation 


The over 


et 


here. | have 
1 a small segment of the 
| But, surely 

that something 
nomic 


+} 


he taxpayers 


welfare of 


multiple al- 

; of a formula 

The formula 

but when applied 
business along 


11 
equally as good 


disastrous, To 
ae . 

hn ed policy 1s to 
belie our claim of sanity. This is a nation 


vereign St 


are such 
he golden 
For any 
tne ex 
This 


tax legislation 


lisaster. 
ate more inter- 
economic value 

is to make 

taxpayer suffer an unjusti- 
To multiply and pyramid the 


ase the 


burden and hasten 


interests of the state and the tax- 
Injury to one 
measure affect the other. 
Progress by one is reflected proportionately 


tl other if the 


are complementary 
cannot but in some 


o the economy is in balance. 


One state cannot suffer injury without in- 
ury to other states nor can a state prosper 
und economy without some benefits 

S Is there any valid reason 


states should not cooperate to ob- 


State Income Taxation 


tain the maximum benefits to themselves 


and to promote the well-being 


burden? When a 
state’s economy is basically sound and pros 
pero t} e 


economic 
1 


ot those 


who bear the 


taxpayer’s investment is pro 


the market consumption of his 


! ! 1 
goods increased The 


states and the tax 


pavers should 


ld meet on common ground and 
tax problem patriotically, not 


Lf 


solve a vex! 


should not only have considera 
present needs in designing its tax 
, 


uit thoughtful consideration should 
be given to attracting new business and en 
couraging the expansion of existing business. 
The tax laws should be so fairly and skill 
fully designed as to obtain all revenue for 
the increased needs of the 


business income 


state from in 


-ased rather than new 


taxes and increased rates. Georgia had such 


a program in view in the recent revision of 


its tax laws 


Georgia’s method of 
income ol 


apport 
prop 
within 
state is designed to reach 
for taxation the net profit, and only that 
profit, derived from sources in the state by 


reason of what is done in the state. It 


tioning taxpayers owning 
erty and carrying 


without the 


on activities both 
and 


+ ed 
the legislative intent to permit a taxpayer 
to escape the payment of tax on such profit 
by fiction or the mere expedient of resorting 


to the engagement of 


independent repre 
sentatives to obtain orders and carry on the 
activities within the state 


The profits de 
rived 


from such orders are as real and as 
much a part of the total taxable income of 
the taxpayers as profits derived from orders 
obtained and activities carried on by em- 
ployees subject to social security taxes. 
By far the greater part of the business 
done in the United States is by corporations 
whose activities extend across 


state lines 


In such a business all the income is not 
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earned, in the truest economic sense, in one 
state but in every state where any activity is The one direct and representative 


component of property which produces 


carried on necessary to the final result—net 
profit. A state should tax that part of the . ‘ ‘ 
i i the income is the thing 


net profit, and that part only, which it con- 
tributed to the total net profit. Again | you sell—finished inventories. 
ubmit, to whomsoever concerned, the Georgia 
formula as the best yet devised to accom- 
plish this result. By use of the formula by 


liability ' ne bea me 
1 get its fair labilit mean r th san 


, 
all the : , each state woul 


ie eel wk eee te eeeettliol factor, This can be accomplished by the 
simple expedient of selling owned prop 
erties and leasing tl vat n terms 
ia formula is patter 1 aft arrangements ag 
Massacl 
more to accuracy and simplif 
administratior Most of tl 


e States are pat 


formula but the 
varying weights 
resulted 

alike 


and all differs 


seml 
d 


ience 


field for co 


Another obviot 


a multistate ; : 
is the high cost 
rovide for a factor 
hI recent years compal 
tangible personal " - 
+] ial af cack property acquired 20 to 50 year 
ne otal o sucn . ’ , 
, § thi erty costing one sixth of what 
se oO his 
s today may produc 


income as the 


capital in 


necessarily ; 
rt in pra Jy pr perty acquired 
almost, 


bool Ss o! 


orresponding n 


ses for which 


component elements of 


oo much fluctu scone 
xtereme differences 
em for its use 
: nents be equitably represen 
done in a state . : ; 
business done 


theory for us¢ 
yperty factor is capital 
mnly the taxpayer's eqt 
should be used If, 
underlying theory 
the property, the m: lepreciation and 
depletion should y ignored and 
rented property given the same weig i 
Ow Actually the te use 
inequities 
theory and value the component parts so as 


to extract the maximum tax from those er ; 
‘ tactor which, more t 


’ 


lied upon the one componen 
hi 


‘ ' in ol 

who are the state budget’s greatest bene , . , 

oes hI others combined, is more repres 

factors I rrinciple 1s unsupportabie in 
pe dbsesie. aie Pan the business done and incom 

logic or equ , 
portioned by a taxpayer engaged 

While the state applies an unfair and manufacture, production or sale of 


arbitrary factor to yield the greatest amount personal property The direct and 
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sentative component of property which 
luces the income is the thing you sell 


finished inventories. 
taxpayer does not sell raw material as 
h or material in process of manufacture. 
state the material is sold it is 


ries for 


‘inished 


purposes Of ap- 
inventories are al- 
both within 
A tax to be imposed 


» value 


n current income should, as a matter of 
be determined by application of a 
whose component parts are cur- 
inventories tactor meets 
inates the probability of 
level in one state against 
re. The latter is 
former, The ab 

hctior by those 

tempted to shift 
beginning and end of 


taxable riod and by those taxpayers 


taxpayer! 
inventories 
e of their business, 
averaged 
The 


ventories also tend to 


" 


ventories, 
are required 


+} 1 
¢ r OS 
I 


+ 


f itories as the prop- 
, all three 


her two 


factors are current- 
being payroll and receipts 
from sales, 


The component parts of the payroll factor 
ild include all salaries, commis 


sions, or other compensation, paid for the 


wages, 


production of the income to be _ taxed, 


he person to whom paid 


m et merely an independent 


I 


representative 


The payroll factor is fairly 
resentative of the 


activities engaged in 


yroduce the income to be 


apportione d 
particularly 


residence of the re- 


s simple of administration, 
hen allocated to the 


cipient. It can be 


argued that accuracy can 


1 
} 


be more nearly accomplished by allocating 


payroll to the state where the activity is 
performed, such as employees or representa- 


whose 


tives rendered in two 
To do this adds to the cost 
and confuses rather than 
simplifies administration. It is here that 
the negligible benefit obtained by accuracy 
should give way to the larger benefit ob- 
tained by simplification of compliance and 
administration. Taxwise the net result is 
rather inconsequential as between allocation 
to the residence of the recipient and the 
state where the activity is performed. The 
savings by simplification are considerable 
both to the state and the taxpayer. 


services are 
or more states. 


of compliance 


State Income Taxation 


The receipts from sales factor of the 
Georgia formula is designed not only to 
make administration but to 


market consumption 


easy its have 
appropriate 
weight in the measurement of the income to 
be taxed by the state. The state 
furnishes the value—the money, 
without there is no market and no 
profit—is entitled to the tax upon that part 
of the profit which it contributes. No better 
measurement of that profit can be had than 
the money from which the profit is deter 
mined. The and the from 
which it is derived are component elements 


bear its 


which 
economic 
which 


money source 
which should not be denied their fair weight 
in the 
by the 


measurement of 
State Any 


when 


income to be taxed 
sales tactor } its 


worth robbed of 


its virtue in terms 
The business economy which fur 

value is entitled to its 
weight for purposes of apportionment 


of value 
nishes the proper 
Hence 
the use of receipts from sales to customers 
in the state as a proper factor. 


varied definitions 


pretations of the 


The many and inter- 
sales factor in use among 
the states are eloquent testimonies against 
the use of the factor as generally employed 
The different weights assigned to compo 
nent parts by different states are too incon- 
sistent to make for and fairness 
Some of the alluded to 
above in the case of the corporation carry 
ing on activities in all the 48 states. The 
lack of uniformity in the application of this 
factor is not only inequitable and discrimi- 
natory but is a most 


equity 


results have been 


fertile source of tax 
avoidance by taxpayers looking for loopholes 

Some of the 
tor hold that 


alle cable 


states employing a sales fac- 
a sale in interstate commerce is 
vhere delivery is made to the 
delivery is mad 
physically to the customer or to a common cat 


rier for delivery to the 


customer, some where 


customer, some 
where the order is approved and shipment 
appropriated to the order, and others where 
the office is located “through, from or by” 
which the order is negotiated or effected. 
Resulting inequities are immediately ap- 
parent. The composite result is a night- 
mare. All these factors with varying weights 
of component arts have been held to meet 
constitutional equirements, but not that 
of logic. 


The basic question to be determined in 
valueing a factor is not whether the tax can 
be collected by its application, but whether 
the tax should be collected, and whether 
the effect is favorable to the future economic 
and fiscal policy of the state. Any factor 
should be valued so as to make equitable its 
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its administration 
viting its appeal to 


application, easy and in- 
into the 
and most 
this 


value of receipts from sales to customers 


\ 
} 


new business 


state. This requirement can best 


ily be met by 


assigning to lactor 


ie state, the real economic value fut 


tate, and none other, in pro 
income to be taxed 


receipts sales to cus 


trom 


tomers tly serves as a 


to inventory and payroll 


sales are 90 per cent to 


its 
inventories 
its payroll are properly 
1 ] ] 
allocable t h ate ot domici 1 | 


poration certall 


amount oO 


vhere order 


received 9Q gpross rece 


is Situation 


yurces from which 


allocating the value of sales 


lestination and attributing 
} ] 
1 


( 


is ¢ 


n 
works 


easily admin 


component 


row red faces, and 


tempers. { Mr Andrews 


affinity for trouble 


has 
that a mag- 
Bill Tuck, he 


hell-raiser 


Same 
net has for iron. Like 


is a natural born who 


first-class ruckus as a thing 


views a 
} 
i 


weauty and a joy forever. Take 


ceipts to the states which furnish them ar 


in which the buyer and seller, in most in 


stances, 


are first brought together These 


but some of the distinct advantages 
the 


possibility of allocating 


are 
Critics of 
to the 


destination principle point 
sales to a 


“no man’s land,” a state in which the 


taxpayer 


sort ot 


activity and the state 
jurisdiction to tax A 


could arise, in the case 


had no 
situation of tl 

of mail orders and 
be in other there 


isolated cases, but since 


exerted Ise 


uniior! 


put 


dated 
Once he 


which 


councilman was 


among delinquent water users 
demanded, ‘or I'll cut 


‘Pay up,’ 


off your water 
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Local Taxes Are Being Upheld 
in a Manner Which Savors 


of Necessity Rather Than Law 


Municipal Income and Excise Taxes— 


Problems in Situs and Allocation 


By GEORGE D. BRABSON, Tax Attorney, The Ohio Oil Company, Findlay, Ohio 


vhich 
in ther 
powers has 
privilege taxes 
a number of U1 have levied n 
ne taxes based on both gross and net 
gross receipts taxes, 
taxes, all 
lege taxes, 
held 


with 
income for 
} subject 


re 1 Im a seric 


sessions of the 


and can be 

al bulletins—1948 

interested in this 

start with the Re 
appened 1o prepare 


basic thinkin; 


taxes, base d 


able yardstick from 


witnessing t y, therefore, 
: gro income » the number of persons 
courts oft original jurisdic 


| 
] 7 } cmp ovyed. 
le of local laws and , 
upheld upon grounds of We start witl he fundamental 


necessity rather than upon well established Sitio1 t 


propo 
jurisdiction of a 


Municipal Taxes 143 





This article is based upon the 
author’s address before the Tax 
Section, American Bar Association, 
at the ABA’s 1952 convention. 


theory.’ 
made to extend the taxing 
theory of a unitary bi 


launderi 
city limits, but 


lection offices 


It) 
annual license see. based 


mploye d in 


city n ay an 
upon the 
the plant.‘ 

You 


start to enumerate the various 


number of persons 


promptly in eyebrow and 


questions 
issu 


trom First, is 


taxpayer engage 1 the I 


business o 


leaning in Y merely because it 
lelivers articles to customers 

, : 
relationshi 


ther Sec , what p has the 


amount of the tax to the number of peopl 
Third, how 


an you measure the amount of business 


employed on a given day 


done in a city by the number of persons it 


1 


employs elsewhere? 
Without 


questions, let 


solution of any of 


attempting a 
these us take the State ol 


decided 


taxpayer 


facts in a more recent case just 
. P 5 

in California In tl -ase, the 

was a producing oil 


engaged in 


company 


1 Sweetwater v. Hammer, 259 S. W. 191 (Tex 
Civ. App.); Mulville v. San Diego, 183 Cal. 734, 
192 Pac. 702. 

2 James v. Dravo Contracting Company, 1 stc 
7 551, 302 U. S. 134 

* Hans Rees’ Sons, 
1 stc 7 256, 283 U. S. 123 
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Inc. v. North Carolina, 


February, 


1953 e 


q It had its gener: 
*s where it kept 
pers and bank accout 
activities 


Angele 


license taxe 


neral 


Los 


in the city 
measured by 


ess c irried on. 


ial cc 


contentions 


brie! 


contentions 


Angeles had jurisdiction over the taxpayer’ 
main office and officials, this did not con 
fer upon the city the power to tax th 


business actually carried on elsewhere 
It is 


the court was 


manifest from the fore 


confronted with 

questions, one constitutional and the 
a question of statutory constructio1 
consitutional question was a 
under what could a municipality 
levy a privilege tax, based upon the 


I 
to engage in business, against a taxpay 


broad one 
authority 


right 


not actually carrying on its business withi 
the territorial limits of the city? rT} 


statutory question was a narr one 


‘Ferran v. Palo Altc, 50 Cal. App. (2d) 374 
’ City of Los Angeles v. Belridge Oil Company 


Superior Court, Los Angeles County, California, 
No. 586,558. 
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Did the ordinance in question cover a busi- 
ness divided in its character 
where actual operations and deliveries were 
all carried on outside the city, but the tax- 
payer was domiciled and maintained its 
principal offices within the city? 


obviously 


Che court said that it was unnecessary to 
ass upon the constitutional question sinc¢ 
deciding the 

tne other 
that the 


on the 


was case for the 


clearly 


taxpayer 
intimated 
would have held for the city 
constitutional question, that is, that the 
ie authority to impose a tax 


issue, but 


court 


did have tl 


the sale of products produced 


In other words, the ordi 


] 


question was simply not intended 


city fathers to cover this precise 


thing al 


ing thing about this decision 
decided but 
t was accepted by the court lt 


course, not what was 
seems 
from the court’s decision that it ac- 
least two of the 


by the city. 


arguments ad 
First of all, it accepted 


may 


cepted at 


t 


, 1 
oac proposition that a city 


: : 
a tax upon a business, all of 


whose 


| operations are carried on outside the 
Second, it accepted the postulate that 
if a city has jurisdiction over the intangible 
elements of a 


domicile or 


business, that is, over the 
head MNCce f the 


claim jut 


corporation, 


it also can isdiction over its a 


tivities and operations outside the city 


limits theory 


that 


advanced by the 
that 
incidental” to 


city, or are 


city 
argument is the ac 


outside are “merely 
business carried on 
Fe 


“merely the measure 


ness Cafr- 


nin the city.” 


rieqd ¢ 


These two arguments are, of course, as 
familiar to the practicing lawyer as the top 

desk. They are the 
“ 


trade of every tax practitioner 


side of his stock in 
who has 
been called upon to construe or explain the 
myriad regulations of 


which on their 


rules and 


govern- 


mental agencies face seem 


to cover the water front. But none of us, 


pe, will be misled into acceptance of a 
wholly inappropriate application of those 


principles of construction. 


To say that the physical operations of a 
taxpayer carried on entirely outside a city 


* See the reasoning of the Court on this point 
in Alabama v. King & Boozer, 1 stc { 552, 314 
U. S. 1, 28. Ct. &. 

7Great Atlantic & Pacific Tea Company v. 
Grosjean, 1 stc § 104, 301 U. S. 412; New Orleans 
v. Whitney, 33 So. (2d) 653 (La.); Madden v 
Kentucky, 1 stc 447, 60 S. Ct. 406; Ford 
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are “merely incidental” to the paper work 
done in its head office is permitting the tail 
to wag the dog, to put it mildly. Or for 
a city to contend that the actual physical 
operations of drilling for, producing, pro- 
cessing and delivering oil are “merely the 
measure” of the business carried on by the 
taxpayer’s officers in an office in a city a 
hundred miles away, is again letting fact 
give way to fancy. 


Theory of Economic Advantage 


The truth is that both of these arguments, 
cut down to size, are in reality based upon 
so called 
used to bolster up the 
unitary 
analysis these 
than the old 
theory that if a taxing body has jurisdic- 
tion over a part of a taxpayer, it ought to 
have jurisdiction of the taxpayer in 
order to do complete justice in the matter— 
the old equitable maxim that equity seeks 
to do complete justice—and not by halves. 


The this 
theory lie, of course, in the oft-expressed 


the same premises as the “eco- 


justincations 


nom 


theory of and 


unitary operation 
jurisdiction. In the final 
more 


two arguments are no 


whole 


“economic justifications” for 


idea that by giving the taxpayer domicile 
and its officers city is fu 
nishing the taxpayer with economic oppor- 
tunity, protection and benefit. This theory 
of economic advantage is nothing new, of 
field of taxation. It 
a long way in its origin. 


residence, the 


course, in the goes 


sut im its 
application to such a situation as this, it is 
of much 


back 


more recent origin, It 
with some of the 


referred to as 


actually 
commonly 


deal” legislation.’ 


began laws 


“new 
Granting, if need be, that 


advantage has 


this theory of 
economic some basis, it is 
still a miscarriage of justice to give it ap 
plication here. The fundamental objection 
to such a law is that it 


tempt 


constitutes an at 
to charge the cost of government to 
property or to business activities which are 
not in fact governed. It is the effort of the 
city to impose a burden of taxation upon 
the properties and operations of a _ tax- 
beyond the limits of mu 


nicipal control, and to which the city’s a 


payer wW hich are 


tions cannot possibly afford any measure of 


economic advantage, protection or benefit.* 


Motor Company v. Beauchamp, 1 stc § 187, 60 
S. Ct. 273; Chambers v, Florida, 60 S. Ct. 472; 
Zittrin, Inc. v. Reeves, 60 S. Ct. 163. 

* Gottlieb v. City of Birmingham, 243 Ala. 
579, 11 So. (2d) 363; Carison v. California, 60 
S. Ct. 746; Schneider v. New Jersey, 60 S. Ct. 
146. 
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In dealing with any business privilege or 
license tax we come back inevitably in the 
end to face the very fundamentals of tax- 
ing power. The United States Constitution by 
necessary implication and specifically by the 
Fourteenth Amendment prohibits a state 
from imposing taxes on any subject which 
has no actual situs within the state. It is 
a matter of conflict of laws and of 
diction. 


juris 
No state can have extra-territorial 
jurisdiction to tax, by reason of the coequal 
right of all the other states to tax. Hence 
any subject of taxation which has an actual 
situs within one state, by necessary impli 


cation, cannot have a taxable status in an 


’ 


other state 


Butler Brothers Case 


The case which brings this principle most 
clearly into focus is Butler Brothers v. M 
Colgan.” In that 
tion did a wholesale distributing business 
in seven western including Califor 
nia. It had one central purchasing office 
where it bought for all its branches 


case an Illinois corpotfa 


states, 


Each 
state, however, was operated as a separate 
branch and 
tained for 


separate accounting Was main 
The State of Cali 
fornia sought to impose a franchise tax on 
the corporation upon a formula which was 
based upon the net 


each state 


the com 
pany attributable to California operations 


The without 
the taxpayer’s business in 


income ot 


facts showed dispute that 


California was 
derived solely from stocks of goods in that 
state only, by agents operating in that state 
only, with funds deposited in that 
and that all books, accounts 
credits were kept in that state only. 


facts showed that for the year 


state 
only; and 
The 
In question, 
1936, the taxpayer had no net income from 
its California business, but actually 
ated at a Notwithstanding all this, 
the United States Supreme Court held that 


the fact that the taxpayer maintained a cen 


opel 


loss 


tral purchasing office for all seven states and 
had 


business 


“unity of use and 


management ot a 


scattered through states,” 


several 
was sufficient economic advantage to justify 
California in taxing the taxpayer’s net in 
come (as a franchise tax) for the privilege 


of doing business in that state. 


What this really amounts to, of course, 


is to subject the property of a taxpayer in 


* Tuller, The Taxing Power, Ch. XII, 262; 

Colgate v. Harvey, 1 stc { 229, 296 U. S. 404, 

56 S. Ct. 252. 
91 src § 258, 315 U. S. 501, 62 S. Ct. 701. 


1188 U. S. 385, 47 L. Ed. 513. 
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six other states to taxation by the State of 
California, since a franchise tax based upon 
the amount of income from property is in 
final effect a tax upon the property itself. 
Actually and regardless of the kind of tax 
that is imposed, the rule ought to be the 
same, simply because the taxing 
without the corresponding obligation of the 
state imposing it, would create an intoler 
able abuse of sovereignty, foreign to all our 
concepts of constitutional government. 


power 


It is difficult to see how the Butler Bros 
case can be reconciled with a number of 
earlier decisions of the Supreme Court, and 
those of many other courts. It can hardly 
be reconciled with Louisville Ferry Company 
v. Kentucky," or Union Refrigerator Com 
pany v. Kentucky,” or Wheeling Steel Corpo 
ration v. Fox,” either in principle or in the 
economic results which were involved. It 
should be noted that the Supreme 
Court has repeatedly held that the 
principles apply under the _ Fourteent! 
Amendment with regard to excise taxes as 
apply to property taxes.”* 


here 


same 


So far we have been discussing license or 
privilege taxes levied as such. The 


kind of 
today is 


second 


such taxes for our consideratio1 


where a municipality 
something which ts, in form, an income tax, 


but in 


imposes 


reality is a business 


privilege or 
One of the early examples of 
Privilege Tax Act, 
enacted by Congress for the District of 
Columbia in 1939. Designated as an in 
come tax, the act of 1939 imposed no more 
than a privilege or 


license tax. 


this was the Business 


measured 


license tax, 
by the amount of gross income of the tax 
payer in the District of 


preceding year. 


Columbia for the 


this 
act promptly raised a great many questions 


As can be imagined feature of the 
as to what constituted gross income in the 
District of Columbia, and as to methods of 
allocation where the taxpayer’s income ob 
viously part other 
But the significant problem underlying all 
these 


arose in from sources 
questions 


in that 


Was never made an issut 


case, possibly because the act of 


1 
1939 was repealed, and has rarely 


been an 
the similar cases that have 
before the 


issue in any of 
come This lies in the 


distinction, of course, that must be drawn 


courts. 


between a true income tax and a license o1 
franchise tax. 


2199 U. S. 194, 50 L. Ed. 150. 
184 stc § 451, 298 U. S. 193, 80 L. Ed, 1143. 


™ Rhode Island Hospital Trust Company v. 
Doughton, 270 U. S. 69, 46 S. Ct. 256. 
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eo ween po cxeorempercatipsnasninte 


; FOUR. SCORE AND SEVEN YEARS 
} AGO OUR FATHERS BROUGHT FORTH 
| ON ‘THIS CONTINENT A NEW NATION 
| CONCEIVED IN LIBERTY AND DEDICA- 
| TED TO THE PROPOSITION THAT ALL 
+ MEN ARE CREATED (QUAI 

1 NOW EMAL IN A CREAT 

THER TH 


} LAST HLL MEASURE OF DEVOTION- 
THAT WE HERE HIGHLY RESOLVE THAT 7 
Pisa ONE CO 
Bin SF 


It seems to be fairly 
the jurisdiction of a 


well established that 
State to tax income 
may be based either upon jurisdiction overt 
the taxpayer itself, or jurisdiction over the 


source of the income. Certain types of in- 
come must of necessity 


of the 


follow the domicile 


owner for jurisdictional 


purposes 
Other types of income, however, obviously 
do not follow the domicile of the 
for taxing purposes. It is by reason of the 


confusion of thought on this subject that a 


ownel 


number of cities and states have attempted 


to levy under the name of an 


appropriate ly a 


income tax 


what is more license of! 
privilege tax.” 


This confusion in thinking should not be 


allowed to affect the principles of law in- 
volved. In actual application of such laws 
it is largely the business income of the tax- 
payer which offers problems of situs and 
allocation. As to such income there is still 
the problem of determining whether or not 
the taxing body has any real jurisdiction 
over the source, or is it attempting to ex- 
tend its taxing power beyond its territorial 
limitations. 


In other words, it is the same 


I 
ol 


1 
d problem of trying to determine whether 


the authority to tax rests upon mere juris- 
diction over the domicile, or must be founded 
upon substan- 
tial, the actual business operations and ac- 
tivities produced the income in 
This latter ought to be the rule 


something more real and 


which 


question, 


whether the tax in question is a true income 
tax or is a license or privilege tax meas- 
ured only by income. 

It is in recognition of this general prin- 
ciple, of course, that some 35 of our 
now levy 


States 
taxes, 
and have adopted a formula or other means 


such income or license 
by which such income can be allocated as 
between its several sources within or with- 
out the The principle of allocation 
is just as applicable to the determination of 
a license or privilege tax as it is to an in- 
come tax. 


State 


As just indicated, the corporation lawyer 
now finds that 35 of our states are at least 
willing, so far 
cerned, to 


as their legislatures are con- 
recognize the equity of 
principle of allocation—but not their courts. 
For some reason he will find their courts of 
first last still straining at the 
leash, trying to extend the theory of uni- 
tary operation and control to cover situa- 


tions for which it has no genuine affinity. 


some 


and resort 


In this connection, may I call your at- 
tention to the case of Texas v. Crown Cen- 
tral Petroleum Company, 242 S. W. 457, 
where the Texas Court of Civil Appeals 
held as late as 1951, that crude oil produced 
in one Texas, stored in tanks 
there and awaiting shipment to a refinery 
in another 


county in 
county, is taxable in the home 
county of the producer on January 1, even 
though the oil may never actually enter that 
county for any commercial purpose. 

It may be 
of taxable 


that some of these problems 
situs are not as 
they appear on the 


insoluble as 
In thinking in 
prone to give 
excessive weight to precedents which may 
not have been lodged upon too firm a fact- 
ual foundation. With mind 
are several things which we as tax men 
engaged in the making of precedents should 
take into account. 


surface 


terms of solutions we are 


this in there 


First of all, it is quite apparent to a stu- 
dent of this body of decisions that many of 
the cases have been lost by the taxpayers 
because of the failure of counsel to present 
a complete case to the Nothing, I 
think, much as the 
necessity of to stumble around for 


court, 
distresses a court so 
having 
lack of a proper record—one that presents 
the whole picture. Yet that is so apparent 
in many of our tax decisions, 


nection we 


In this con- 
help remembering the 
cases that have been presented largely by 


cannot 


accountants on the basis of a stipulation 
or agreed state of facts 





4 Compare the reasoning on this point with 
the opinion in Northwest Airlines, Inc. v. 
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Minnesota, 1 stc § 475, 322 U. S, 292. 64 S. Ct. 
950. 
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It seems to me that, as tax lawyers, with 
more than a quarter century of tax exper! 
ence now to draw 
only to our 
to fellow 


present a 


upon, we owe a duty not 


clients, but even more 


strongly 
members Of oul ' 


ir pre to 
full and 


1 j 
conmipiete Tactt 
ase we ti 


sTession 


ual recora 
in every ¢ 


Educating the Public 


Second, and more important still 


in my 


opinion, is perhaps something new in mod 
ern jurisprudence. It might be termed the 
education of the public our industry 
prac tices and probl ms 


ing the court 


das 
to ; 
what the 


part of that 


| publi 
try to ed Cat ) 
basi li iculty 


lar industry or 


business, 
basis for the problem before 


What ve ught 0 
indu 


istry pt 


] 
Started 


1 
a case Nas 


is to make our tices and prob 


common knowledge that it 


lems of sucl 


won't be necessary to art from scratch 


when we come before courts in a 


1 
those practices li 


Case 
based upon 


. our courts, 
example, could be made to understand 


processes 


To! 


the and methods employed in the 


finding, producing and marketing of petrol 


products, they might n will- 
incident 
products. 


ft be SO 


eum 
ing to treat production a mere 


to the business of selling those 


It seems rather obvious that if we 
in acquainting 


succeed 


our courts with a proper 
knowledge of our particular factual situa 
tion, 


sound 


we also durnish the courts 


basis for dis 


rimination 


from wl may first 


We 


CaSC, 


1950 STATISTICS SHOW TAXES, 


Over 80 per cent of individual tax 


payers used the 


standard 
people with n 
money paid bigger taxes in 1950, 
cording 


Statistics of 


optional 
deduction as more 


o the preliminary repo1 
Part 1, 
prepared by the Treasury Department. 
More returns were filed and 
percentage of 
The total 


increased 


Income for 1950, 


a bigger 


the returns were 


number filed returns 
51.8 million in 1949 
1950. Out of these 
totals, the number of nontaxable re 
turns dropped from 16.2 million to 
14.9 million while taxable returns in 
creased in 


taxable 
of 
from 

to 53.1 million in 


number from 35.6 million 


to 38.2 million. 


February, 


i 


can, as we all know, distinguish a producer 
of coal or clay products or oil for example, 
from a building contractor, or a wholesale 
grocery company, or a chain store’ opera 
tion. Such cases as these which may well 
logically go the other way, should give us 
no trouble if we have our 
and I mean all the facts. 


~4 


facts of record, 
In the third place, I think we owe it to 
ourselves to acquaint our city fathers and 


our legislatures with some of the economic 
[ After 


all, taxation is not only a form of govern 


facts of our particular business life. 


mental regulation—it also imposes a direct 


burden on the whole stream of 


our eco 
nomic life. All of us are now familiar in a 
general way with the Paley Report on th 
nation’s resources. In 

optic summary made by Mr. Paley 

one thing is abundantly clear. about 
250 years our country has been on balance 
in exporting nation. 
our 


economic 


For 

For the past 50 years, 

favorable trade balances have been due 
largely to the export of natural re- 

sourt Now we the vers 

{ 


change in our national economy, t 


very 


are on 


of which may be far reaching. 

The Paley Report indicates tha 
now passing 
balan e 


he the 


trom an exporting 


to an importing nation 


most important single | 


our nation’s 


economic history. 


true then 


and 


T 
ross 


the added burden of 
burdensome tax 


an artil 


system based 


v mcome or 


gross receipts, 


all before 


tral 
a taxpayer has had 
chance of making a dollar of profit—m: 


Saf 


or Sales, 


the proverbial last iw that 


e End] 


[Th 


: camel’s back 


TAXPAYERS INCREASE 


Nearly 43 million of the 1950 re 
the optional standard de 
The tax lability on 38 


turns used 
duction, 
million of thes« 


trom 


iowever, 


returns 


was tetet 


1 


optional tax table 


and 


mined the 


income exemptions oO 
13144 million made them nontaxabl 
Adjusted income for 1950 
increased more than 11 per cent from 
1949, the report In 1949, 
adjusted gross income was 161.4 bil 
lion; in 1950 this had 179.9 
billion. This, in addition to the in- 
crease in tax rates under the Revenue 
Act of 1950, was responsible for an 
increase in the individual income tax 
liability from 14.5 billion in 1949 to 
18.4 billion in 1950, the report stated. 


eross 
showed. 


risen to 
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Techniques 


Cooperation with Bureau Agents 


in Audits Will Produce 


a More Harmonious Situation 


of Administrative Tax Litigation 


By KALMAN A. GOLDRING, Pittsburgh Attorney 


is meant the whole 


RB Y “TECHNIQUES” 
) field or processes of dealing with rep- 
resentatives of the 


government; and by 


the whole 


F . 1: 
1dmuinistrative li 


tigation” is meant 
field of conflict between taxpayer and gov 
beginning of 
and ending 
Calendar (there 
after it is judicial litigation). Thus, simplified, 
this paper deals with representation of the 
taxpayer before the 


Under the provisions of the 
Revenue Code, the ¢ 


control of the 


t 
ernment commencing with the 
an audit of a tax 
the call of a 


return with 


Tax Court 


Internal Revenue Bureau. 


Internal 
ommissioner has com 
within which a 
and the amount of 
time which will be spent on the audit with 


time 
return will be audited 


hut two exceptions: 


(1) the statute of limitations (Section 275 
{a)), and (2) the request for prompt assess 
ment in the case of decedents and liquidated 
or liquidating corporations (Section 275 (b)). 

\s a practical matter, the statute of limita- 
tions, once audit has been commenced, is 
completely ineffective to hasten the comple 
tion of an audit because few taxpayers or 
representatives find themselves in a position 
to refuse execution of waivers thereof (Sec 
276 (b)). 
taxpayer, 


finds the 


tion 


Procedurally, therefore, the 


once an audit has commenced, 


Bureau representatives in position 
to determine not only when the game shall 


start, but how 


inning will take 


will be pitched 


long each 


and when each ball 


It is true that, in the vast majority of 
cases, where the audit ends up without any 
substantial disagreements being reached, the 
whole time element is of small import and 


the audit proceeds reasonably swiftly to its 


Administrative Tax Litigation 


logical conclusion. 


However, in the cases 

where there is disagreement, long delays are 

too often met with, especially while exhausting 

the routine of administrative appeals (Confer 
5 and Appellate Staff). 


ence Section 


There are certain taxpayers’ representa 
tives, especially attorneys, who have advo- 
cated, as a means to quicken the process, 
the omission of all conferences beyond the 
field agent, the requesting of a statutory 
notice of deficiency at the earliest opportunity 
and the docketing of the with the 
Tax Court to adjust 
the differences. In 


case 
before any attempts 
favor of their position 
they point out that (1) disposition time is 
substantially reduced because the movement 
of the calendar forces a time limit to negoti- 
ation and (2) the probabilities of new ot 
additional matters being raised are substan 
tially reduced because of the shifting of the 
burden of proof thereto from th« 
to the Commissioner. 
nents of 


taxpave! 
I have heard propo 
approach vehemently argue 
their position and much can be said for its 
effectiveness. On the other hand, if the gov 
ernment staff is competent and efficient, the 
new-matter burden of 


this 


re al 

Also, both the freedom of negoti- 
reduced, by 
formalized 


proof is not a 
advantage 
ation is virtue of the parties 
their positions 
difficult, and a 
club in the shape of “let the Court decide it” 
has been placed in the hands of the repre- 


sentatives of the 


having making 


tactical withdrawals more 


parties, allowing them to 
obviate the assumption of their real respon- 
sibility. The result is increased litigation to 
foist the burden of responsibility off onto 


other shoulders , 


In recent cases, the Tax 


this 


Court has taken 
“sluffing” of re- 


strong exception to 
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sponsibility by representatives of the parties 
In the court’s opinion in J. P. Quirk, CCH 
Dec. 17,948, 15 TC 709 (1950), it was stated 
that: “The impression is conveyed by the 
present record that it embodies no such con- 
troversy as should ever have been used to 
occupy the time of the parties, of the wit- 
nesses, and of the Tax Court.” 


In Michael T. Fisher, CCH Dec. 18,306, 
16 TC 1144 (1951), appears the following 
“It is difficult to understand why some 
representatives of the Commissioner did not 
learn the facts at no expense to the peti- 


tioner and approve the credits claimed.” 


that these 


which is decried therein, were 


The fact 
portance ot 


opinions, the im 


promulgated instead of being issued as memo 
randa suggests that the quoted statements 
represent a tiring of the court in being the 
“let John do it” of the litigants representa- 
tives. This “pass the buck” attitude may 
very well be the result of the over precip- 
itous filing of petitions. However, how else 
is the taxpayer to get movement from the 
Bureau representatives? 


Now, let us look at another side of the 
picture. When the “shooting” has cleared 
away at any stage of the proceeding, the 
only thing left in bureaucratic hands is the 
written file. words of argu 
ment and discussion, proposals and counter- 
proposals orally bandied back and forth 
between representatives of the conflicting 
interests have melted into thin air leaving 
no trace. I have even heard taxpayer’s repre- 
strongly assert that information 
supplied to government agents has 
been omitted from the written records whether 
by oversight or by purpose. 


Thousands of 


sentatives 
orally 


Inherent in that written file is the 


answer to our problem. 


real 


Taxpayers’ representatives have been over 
looking their ability to place information 
in that file and, thereby, to a limited but 
important extent, control the proceedings 
There are many ways in which this can be 
done and the object of this paper is to 
awaken thought rather than 
to exhaust all possible answers. Each mat- 
ter has different aspects and therefore re- 
quires individual approach. 


some lines of 


The one over- 
all answer for all cases is that there is no 
over-all answer. 


In the use of this approach there is one 
prime requisite. That is “formalization.” A 
personal note or informal writing to a gov- 
ertiment representative need not become part 
of the file. A formal communication must 
become part of the file. To “take a leaf” 
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from the Bureau’s own procedures, a com- 
munication addressed by one representative 
to another, directly, is a personal or informal 
communication, while a communication ad 
dressed by one representative through his 
superior to the superior of another repre 
sentative, for the attention of the latter, is 
a formal communication to become part of 
the record. Therefore, go thou and do likewise 
oe 


Now, a few concrete examples or sug 


gestions: 


(1) A field agent is conducting an audit 
which is not progressing with sufficient speed 
The situation calls for a “net worth increase’ 
approach. Why can’t the representatives of 
the taxpayer prepare a complete and prope 
net worth statement, computation of changes 


in net worth and resulting changes in taxa 
ble income, all of the supporting data and 
make a formal written submission thereof, 
by mail, requesting a conference in the event 
of disagreement. 


(2) In 
can't 


submitting formal protests why 
the taxpayer’s representative, in re- 
questing an oral conference, set a basic time 
for the conference, by providing for instance: 
preferably be 
tween the Ist and 15th of next month”? 


“Oral conference is requested, 


(3) In negotiating a settlement, instead of 
making an oral proposal, why can’t the tax 
payer’s representative submit a written pro 
posal embodying not 
result but the 
making 
in controversy ? 


only his 
reasons for 


proposed 
asking for o1 
concessions on the various items 
There is a burden here, as 
you can argue orally for something which 
looks awtully silly when placed in writing, 
but what should be done depends on the 
individual case. At times it is not feasible 
to go to conference prepared with a written 
proposal, because the proposal may be devel 
oped through conference 

concessions by either party, facts previously 
undeveloped and matters of that nature. In 
this situation a written confirmation of the 
proposal made orally would serve the purpose 


discussions in 


It is the feeling of the author that by pay 


ing more attention to the 


formalities of the 


techniques and 
Bureau operations, the 
representatives of the taxpayer can evolve 
techniques to match and prevent the eternal 
“bogging down” of cases in the administrative 
processes and both quicken the closing of 
cases as well as increase the taxpayer bene 
fits in administrative appeal. Caveat: The 
spoken word you can master, the written 
word can master you, However, new ap- 
proaches and techniques can produce sub- 
stantial benefits in proper cases. [The End] 
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U. S. v. Andrews 


By ROBERT S. HOLZMAN 


“\ THAT IS 

amended.” ? 
ity for holding 
come too late.’? 


DONE cannot be now 
But there is equal author 
that “amends may never 
Because of this conflict, 
the United States Supreme Court granted 
certiorari. 

Matthew Andrews erroneously reported 
as dividends on his 1930 federal income tax 
return some $36,750 received from the M. A. 
Hanna Company.® In October, 1932, the 
discovered the mistake and 
notified the taxpayer. On February 1, 1933, 
Andrews filed a claim for refund predicated 
upon stock losses. On June 29, 1934, after 
the expiration of the period of limitation, 
Andrews’ estate submitted an amended claim 
for refund, purportedly “filed as an amend 
ment and amplification of claim for refund 
filed February 1, 1933”; this new claim as 
that the Hanna “dividend” actually 
was the proceeds of a sale of stock. Just 
like a woman, said the Commissioner to the 
executrix, you’re late. I am not late, re- 
torted Mabel Andrews with hauteur, for the 
original claim was filed on time, and prior 


Commissioner 


serted 


to the date when a new and independent 
have barred, you had 
determined that the so-called dividends had 
Thus, Mr 
Commissioner, this second claim did noth- 
ing more than tell that you are 
redetermining the tax according to my timely 
refund claim, you should remember to com 


claim might been 


resulted in an overpayment 


you when 


pute the entire tax liability correctly on the 
basis of facts you knew before the statute 
of limitations became effective. But, inter- 
posed the Commissioner, this new claim was 
wholly unrelated to your timely claim, being 
an independent demand based upon an en- 
tirely different ground; and as far as this 





1 William Shakespeare, Richard III, Act IV, 
Scene 4, line 291. 

2 Thomas Lodge and Robert Greene, A Lvok- 
ing Glasse for London and England (London, 
Thomas Creede, 1594), line 2341. 

% This company had been formed by the great 
turn-of-the-century Republic politician, Hanna, 


U. S. v. Andrews 


| A Tax Classic 


claim is concerned, you’re too late, just like 
a—well, you're too late, like I said. 


On January 3, 1938, Mr. Justice Roberts 


delivered the opinion of the Supreme Court 
“In this case we are called upon to deter- 
mine whether a claim for refund of income 
tax, asking repayment of a 
upon a specific ground, is susceptible of 
untimely amendment to recover a 
sum on a new and unrelated ground. 
ee 


but specific. 


definite sum 
greater 


claim here was not general 
It did not assert generally that 
income, gross or net, had been overappraised 
or, generally, that the taxpayer was entitled 
to deductions not taken or granted. On the 
contrary, it pointed to two specific items of 
deduction which had not been taken and to 
which the taxpayer claimed to be entitled. 
This is not a case where the Commis 
sioner waived the regulation with respect to 
the particularity with which the grounds of 
the claim must be set forth. 
need tor him 
general 


There was no 
The claim was not 
It was as specific as it could 
be made and pointed unerringly to the items 
the Commissioner must consider. It called 
for no general audit of the taxpayer’s affairs 
and apparently none was made. An investi 
gation of the 


to do so. 


items designated could not 
have the least relation to that attempted to 
be opened in the untimely amendment. The 
respondent urges that these considerations 
are of no legal significance, since the claim 
not only called for redress of a specified 
grievance but 
well. 


demanded general relief as 
She insists we have likened a claim 
for refund to an action for money had and 
received and have required the Commis 
sioner to accept and act upon a bill of par 
ticulars furnished him before actual rejection 





who “established the business on sound founda- 
tions and made it both a tough and a flexible 
instrument.’’ Herbert Croly, Marcus Alonzo 
Hanna (New York, The Macmillan Company, 
1912), p. 63 

4 38-1 ustc § 9020, 302 U. S. 517. 





of the claim although the period of limita- 
tion had expired 


“Were it not the presence in the 


original claim of the demand for refund of 
any 


for 
other or greater sum which might be 
due the taxpayer, we think it could 
not even be suggested that the claim was a 
general money had and 
Save for that clause the demand 


found 


one for received. 
was of a 
specific amount based upon a specific trans- 
action. Whether adjudication in strict anal- 
ogy to the rules of pleading would permit 
the amendment we need not determine for 
the and 
tive preclude such result 

The very specification of the items 
of complaint would tend to confine the in- 
vestigation to 


that 


” 


necessities realities of administra 


procedure any 


items and there is no 


those 


evidence the examination was more 


extended 


“(T]he Court 
problem with the result that 
United States v. Andrews has 
leading this field.” * 
writer 


Supreme considered the 
its decision in 
the 
the 
that 
different 
And that 
was given the state 
that “a submitted on one or 
more specific grounds cannot be amended 
after 


become 
case in Citing 


Andrews one concluded 
and 

permissible.” * 

as authority for 


claim 


case, 


“amendments adding new 


grounds are not 
case 


ment 


the period of limitations has expired 
to add new and different grounds.” ’ 


A refund claim was pending when a tax 
payer filed an additional claim, which was 
to be considered “as perfecting an informal 
filed and 
further supporting the formal refund claim 
heretofore filed.” But the would not 
“We are unable to perceive 
that the first refund 
claim was pending and unrejected when the 
taxpayer filed his second and third refund 
claims, alleging specific claims for their al- 
lowance, supports the [taxpayer's] 
In the recent case of United States v 
Andrews 


one previously and as amending 


court 
so consider it 


where the argument 


case, 
the Supreme Court said: ‘It 
was, speaking of the original refund claim, 
‘as specific as it could be made and pointed 
unerringly to the items the 
must consider.’ We 

falls within the decision.” * 


Commissionet 
think this 


case 


5’ Philip Zimet, ‘“‘Tax Refund Claims and the 


Statute of Limitations,’ 1 Tax Law Review 45 
(October-November 1945), at p. 64. 

* Arthur B, Willis, ‘‘Preparation of Claims for 
Refund and Protests,’’ Proceedings of the Tax 
Institute, University of Southern California 
School of Law, 1951, p. 542 

*Samuel Brodsky, ‘‘How To Handle Refund 
Claims and Suits For Refund,’’ Proceedings of 
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The second claim, if untimely, must relate 
back to the original one. A corporation filed 
a refund claim based upon attribution of 
income to an incorrect year. A later claim 
alleged that the corporation’s interest in cer- 
tain shares was improperly included. ‘The 
timely claim was specific, both as to the 
item of income to which it related and as to 
the asserted ground for refund. The 
[later] claim related both to a different 
item of income and a different ground for 
refund. It was not an amendment, but a 
new claim, filed late. United States v. An- 
; ’® Similar was a miller’s claim 
for refund of processing taxes collected un- 
der the Agricultural Adjustment Act, based 
upon its average margin; it could not in a 
suit bring forth a new claim, namely, that 
it had operated at a loss. “ “er {The 
miller] that it 
margin data 
to establish its rights to the refunds and the 
Commissioner entitled to this 
limit his investigation to 
requisite for 


United 


arews 


had specified in its claims 


relied on the statutory average 


was 


specification and 


the items 


accept 


comporting 
States 7 
There is no indication in 


average 
margins Andrews 
this record 
that the Commissioner ever had the oppo: 
tunity to consider the claim upon the theory 


now urged by [the miller].” ” 


amendment where 
facts. 
refund claim, 
After the statute ran, a 
Subsequently the Com- 
missioner permitted the reopening of the 
irst claim because of a 
the point; and it 
claim was timely 


may be proper 


Commissioner had all of the 


B ‘the 


An insurance 


company filed a 
which was rejected 

second claim was filed. 
court decision on 
was held that the second 
“Whether a new ground 
may be introduced after the 
run by amending a pending 
claim filed in time depends upon the facts 
which an investigation of the original claim 
would disclose. Where the facts upon which 
the amendment is based would necessarily 
have been ascertained by the commissioner 
in determining the merits of the 
claim, the amendment is proper 

rule is otherwise when 


ot recovery 


statute has 


original 

The 
the amendment re 
quires the examination of new matters which 
would not have been disclosed by an inves 
tigation of the original claim. United States 


the New York University Sixth Annual Institute 
on Federal Taxation, at p. 132. 

8’ Seiberling v. ‘U. 8., 38-1 
Supp. 397 (Ct. Cls.). 

® Insuranshares and General Management Com- 
pany v. U. 8., 41-1 ustc J 9454, 38 F. Supp. 835 
(Ct. Cls.). 

® Athens Roller 
4 TCM 62 (1945). 
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ustc § 9169, 22 F. 


Mills, CCH Dec. 14,339(M), 





v. Andrews We think the present case 
falls within the former rule.” * 

To be recognized, the new issue must be 
substantially the same as the old. After a 
condemnation, the Commissioner assessed 
a deficiency, which was paid. 
payer 


Then the tax- 
stated that the 
deficiency was based upon a theory and as- 
sumptions unwarranted by the facts. The 
Technical Staff (as it then called) 
agreed to a refund, and a new but belated 

filed, specifically alleging that 
long-term gain from the award erroneously 
had been included in the “We think 
it clear that the claim 
merely a specification of the first The 
rule is that the claim must be sufficient to 
advise the Commissioner of Internal 


filed a claim which 


was 


claim was 
return 


second was 


Reve- 
nue as to the items as to which the taxpayer 
makes his claim. If the Commissioner un- 
derstands the with the 
claim on the basis of his understanding, the 


public pohcy 1S 


grounds and deals 


claim is sufficient. A basic 


involved in this broad decision. Insistence 


upon nice technicalities on the part of tax- 
payers in dealing with the Government con 
cerning taxes must certainly compel taxpayers 
to deal with the Gover 


nicians 


nment through tech 


\ refund claim was based upon 


tion; belatedly, the claim was amended by 
inclusion of an allegedly overlooked ac 
entitled New 
Engineering This 


consideration of the 


‘ount 
“Expenditures On Products, 
Department.” 


ceptable, for “in the 


Was ac- 


item involved here, it would seem that any 
investigation involving the 
4 iable 


the omission of dep: 


values of depre 


1 
assets, the rates ot 


eciable property wou 
| 


have necessarily involved a consideration of 


depreciation o1 


ld 


circumstances 
conclude that the amendment 
merely made more definite the knowledge 


the account. Under the 


we nust 


of the Commissioner, which in the course of 


his investigation he actually did ascertain.” 
A trust filed a refund 
amendatory claim was filed which the Com 
missioner The 


original claim had referred to depreciation, 


! 
and later an 


claim, 
sought to disallow as belated 


although actually the item was amortization. 
“The Commissioner was not misled by the 
rather awkward manner in which the ground 
of the claim was set The suf 
ficiency of a claim for refund is to be judged 
by the related to the 


forth. 


substance as facts 

1 Pink v. U. 8., 39-1 ust 
183 (CCA-2). 

2 Keneipp v. U. 8., 502 ust 
(2d) 263 (CA DC). 

18 Addressograph-Multigraph 

S., 481 ustc {§ 9284, 78 F 

Cls.). 


1 9519, 105 F. (2d) 


7 9405, 184 F 


Supp. 111 (Ct 


S. v. Andrews 


Corporation W., 


rather than the form in which it is stated. 
The amendment did not state a new 
or different ground, but simply clarified the 
ambiguous language of the original claim.” “ 

3ut one may not amend a claim that 
really wasn’t a claim in the first place. On 
an unjust enrichment tax return, a corporate 
officer wrote that the tax was “paid under 
protest and refund demanded.” 
was indicated. After the statutory date, a 
refund claim was filed. “The notation on 
the return upon which [the taxpayer | 
relies as an informal claim for refund lacked 
the form as well as the certainty necessary 
to satisfy the requirements under the statute 
and regulations to such an extent as to con- 
stitute an 


Nx ») reason 


informal claim for refund which 
might subsequently be legally amended after 
the expiration of the statute of limitations 
United States v. Andrews : & tam 
payer wrote to her collector, claiming that 
her taxes had been overpaid and that the 
overage should be applied to the subsequent 
year’s tax 
in full. 


She, nevertheless, paid the tax 
Seven filed 
a refund claim for the earlier overpayment 
The court declared that the Andrews case 
“makes clear the distinction between the 
situation, presented by the filing with the 
Commissioner, of a general or information 
claim, followed by the 


years afterwards she 


Commissioner’s 
waiver by considering it, of its lack of pre 
cision and formality, and a later amending 
before it has been rejected by the Commis 
sioner, to claim formally and precisely what 
had been informally and without precision 
claimed; and the situation presented here, in 
which an effort is made to file an amended 
claim after the statutory run, 


where there has been no prior filing with, 


time has 


and waiver by the Commissioner, of an in 
formal claim, or, if there has been, the claim 
when so formally amended is not the same 
claim as that informally filed.” * 

The motion to place an estate tax hearing 
on the reserve calendar was not equivalent 
to filing an amendable refund claim. 
the motion the 


“Giving 
most favorable interpreta 
tion, we do not believe it can be construed 
to be a claim for refund 
elements of 


It has none of the 
such a claim. It called for no 
investigation to ascertain whether the tax 
payer had any deductible expenditures which 
had not been considered. While it indicated 
there might be offsetting expenditures in 


14 Higginson v. U. 8., 
Supp. 254 (Ct. Cls.) 

% Lincoln Cotton Mills Company v. U. 8., 44-1 
ustc § 9130, 53 F. Supp. 309 (Ct. Cls.). 

18 Livermore v. Miller, 38-1 ustc 7 9069, 94 F 
(2d) 111 (CCA-5) 


49-1 ustc § 9101, 81 F. 
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the future, it did not assert a claim that 
could be acted upon. It could not have been 
accepted by the Commissioner or rejected 
by him as too general. Cf. United States 7 
Andrews. . Pa io 


Sut a waiver plus a letter may constitute 
an amendable claim. A corporation received 
notice from the Commissioner of deficien 
cies for certain years, an overassessment for 
another. A waiver was filed on Form 874, 
the letter of transmittal stating that it was 
desirable that a prompt settlement be made 
in the matter of the overassessment, as the 
corporation was being acquired by another 
company. The deficiencies were paid, but 
as the overassessment was not refunded, a 
formal claim was filed, which the Commis- 
sioner rejected as too late. “We fully agree 

that Form 874, standing alone, cannot 
be regarded as constituting an informal 
[But] we believe the 
conclusion is inescapable that the taxpayer 
in its letter of transmittal made a demand 
for the return of or 


claim for refund 


credit for the overas 


sessment based upon the 


determina 
tion of overassessments as set forth in the 
90-day notice, and upon its acceptance there 
of, which demand was sufficient to put the 
Commissioner on notice of its claim. 

In view of the fact that the Commissioner 
did not reject the informal claim for refund 
contained in the letter the taxpayer 
could perfect the informal claim by the fil 
ing of a formal claim for refund. The Su- 
preme Court and have held on 
numerous occasions that a claim for refund 
may be perfected prior to its final rejection 
by the Commissioner 
running of a 


this court 


irrespective of the 


limitation in the interval.’ 


Judge Whitaker added, in a concurring opinion, 
“If this is not the law, it ought to be.” * 


Petitions are given the same treatment as 
The Commissioner sent a deficiency 
that 


been 


claims 
notice, 


should 


stating income from a trust 


have included. The taxpayer 
filed a petition with the Board of Tax Ap 
peals (as it was then quaintly called), merely 
raising the issue whether the trust income 
was taxable to the taxpayer; no ground of 
overpayment When the tax- 
payer died, his administrator filed an amended 
petition, in 


was shown. 


which it was claimed for the 


first time that the disputed amount did not 


155 (1944). 
% Cumberland Portland Cement Company v. 


U. 8., 52-1 ustc { 9345, 104 F. Supp. 1010 (Ct. 
Cls.). 


% Commissioner vv. 
7 9335, 110 F. (2d) 743 (CCA-2). 


*U. 8. v. Garbutt Oil Company, 38-1 vustc 
§ 9021, 302 U. S. 528 
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constitute income and that an overpayment 
had been made. “A timely claim of refund 
asking repayment of tax on a specific ground 
may not be amended, after the expiration 
of the time for filing claim, so as to set forth 
a new and unrelated ground of refund. United 
States v. Andrews . The same principle 
must apply, we think, to petitions to the 
right to 


Board, so far as the recover an 
’ 9 
is concerned.” ’ 


overpayment 
While a specific claim was pending, a be 

lated claim was filed, allegedly to perfect 
and complete the original claim; it was now 
stated that there had been no income in the 
taxable year. “In view of what has bee 
said in United States v. Andrews, supra, it is 
necessary only to inquire in the instant case 
whether the original claim was specific and 
the so-called amendment completely shifted 
to a totally different ground for refund. 

The claim as filed called for no investiga 
tion of the question whether the taxpayer’s 
transactions gave rise to income. On the 
contrary, the grounds advanced assumed the 


receipt of claim being thus 


Commissioner 


income Lhe 
specific the 


take it at 


was entitled to 
value and to examine only 
the points to which it directed his attention 
It would be to disregard the 


lace 


natural course 
of procedure in the Bureau to suppose that 
grounds thus specifically asserted would direct 
attention to another at war with them.” 
A corporation filed a general claim for 
refund of its entire income tax; a later timely 
claim set out specific grounds for recovery, 
which were rejected. After a favorable deci 
sion on another issue, the company’s attor 
ney” vainly tried to get the Commissionet 
to reopen the claims. “The Supreme Court 
in the Andrews case, supra, rejected the con 
that a specific claim can be left 
amendment on a new 


tention 
open to ground 
definitely merely by including a demand for 
general relief.” * 

Thus if the first claim is improperly couched 
in generalities, a belated second claim may 
not correct the initial one; for “it is a great 
mistake to imagine (as many have done) 
that a rash paraphrase can make amends 
for this general defect, which is no less in 
danger to lose the spirit of an ancient, by 
deviating into the modern manners of ex 


pression.” * [The End] 

*1 The attorney was Harvey L. Rabbit, not to 
be confused with Mary Coyle Chase’s Harvey, 
an actual member of genus lepus. 

22 Guantanamo Sugar Company v. U. §8., 41-1 
ustc § 9377, 38 F. Supp. 252 (Ct. Cls.). 

% Alexander Pope, ‘‘Preface to Homer’s 
Iliad,’’ Complete Works (London, J. Nichols 
and Son et al., 1806), Vol. IV, p. 427. 
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Books 


Constructive Tax Analysis 


The Tax System of Hawaii. Robert M. 
Kamins. University of Hawaii Press, Hono- 
lulu, Hawaii. 1952. 194 pages. $2.50. 

In view of the strong possibility of the 
admission to statehood of Hawaii, this vol- 
presents an interesting and timely de- 
scription and analysis of that 
Although “the eclectic na 
ture of the tax structure makes it difficult 
to characterize,” the author does a fine job 
of explaining how the “system” works. 


ume 


territory's 
tax structure. 


Hawaii suffers from an imbalance of trade, 
and the consequent 
accentuated by a 


need for revenues 1s 
constitutional provision 
requiring discrimination against local prod 
ucts in favor of 


the mainland and abroad. 


brought in from 


goods 


The simplification of the tax administra 
tion by having a central agencv—the counties 
have but little to do with the 


taxes—might 


imposition 





or collection of 


provide a 


However, 


ort some ol 


lesson for some of the states 


simplicity is not the keynote 
the tax laws, particularly in the cz of the 
general excise tax. 

On whom does the tax burden rest? The 
author finds that the wage 
earner bears the brunt of the tax burden, 
through the media of the and 
the personal income tax. Some of the 
other taxes, for example, the property tax 
and 


lower-income 


excise tax 


tax on specific businesses, show a 
rigidity which is not desirable in an equit 


able tax system 


In final analysis, the author finds that 
although there are many fine sides to the 
tax picture in Hawaii, some changes and 
revisions are necessary. For example, the 
adoption of a uniform income tax based on 
that of the federal government would pro- 
vide for more simplicity and greater reve 
nue; re-establishment of the property tax as 


a primary source of income would not be 


Books 


Of 
Interest 
to the Tax Man 


amiss; gift taxes and taxes on capital gains 
could be imposed and would alleviate some 
of the inequities. 

In making these proposals, the author is 
concerned not with final answers but with 
providing facts and tax policy 
for those individuals who are charged with 
adjusting the tax system to the ever-chang- 
ing economic circumstances and gxovern- 
mental needs. In this connection, the author 
is to be congratulated on providing an eco 
nomic effects of the 
and 


issues of 


commentary on the 


whole 


tax system as a each tax in 


particular, 


New Tax Guide 


1953 Guidebook to California Taxes. Rus 
sell S. Bock. Commerce Clearing House, 
Inc., 214 North Michigan Avenue, Chicago 
1, Illinois. Fourth edition, 1953. 

This revised and up-to-date edition re- 
flects the many amendments enacted in 
both the California and federal laws in 
1952. It is divided into six parts: tax 
tables; personal income tax; taxes on cor- 
porate inheritance 
and miscellaneous taxes. 


277 pages. $3 


income; tax; gift tax; 

It serves as a ready reference on Cali- 
fornia taxes and is so set up that the dif- 
ferences from or similarities to the federal 
readily ascertainable, particularly 
by checking the cross reference tables. It 
is also correlated with the CCH CALIForRNIA 
Tax Reports and the CCH Stranparp FeEp- 
ERAL TAX REporTS 


tax are 


Pennsylvania Taxes 


Corporate Taxation and Procedure in Penn 
sylvania. Leighton P. Stradley and I. H. 
Krekstein. Commerce Clearing House, Inc., 
214 North Michigan Avenue, 
Illinois. Second edition, 1952. 


ay « 


$/.50 


Chicago 1, 
550 pages. 
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This is the second edition of this authori 
tative book dealing with Pennsylvania taxes. 
The subject matter of the book is divided 
into the main divisions the 
capital 
tax, taxes 


corporate 


following 
and 
stock tax, the 


domestic 


foreign bonus, the 


foreign franchise 


on corporate net 


income, loans 


tax, and procedure in settlement and col 


lection of taxes. 

Mr. Stradley is a Phila 
delphia bar, sometime assistant professor 
1 Wharton School of 
Commerce, lecturer in 
taxation at the 


member of the 


of finance at the 


Finance and and 
1¢ de ral and 


School of 


state evening 


Accounts and Finance, University 


of Pennsylvania 


Mr. Krekstein is a 


countant in 


certified public ac- 
Philadelphia and formerly was 
Deputy Secretary of Revenue and Director 
of the Bureau of Corporation Taxes of the 


Commonwealth of Pennsylvania 


with 


: . 
Pennsylvania, 


lo any one having contact taxes in 
the Commonwealth of 


book 


orientation. It 


this 
tool of 
footnoted to 
substantiate the 


text 


serves aS a very valuable 
is adequately 


authorities which 


clearly 


written explanations in the 


index, the table of cases and the 


arrangement of the book makes it 
ise whether the point of the searcl 
| 


check or an hour’s research 


Guides and Dictionaries 


Executives’ 
kernest 


Tax Guide and Tax Dictionary 
Levit, J: Publishing 
Company, 355 Fifth Avenue, Pittsburgh 22 


1952. 318 pages. $10 | 
Encyclopedic Dictionary of Busines Pren 
tice-Hall, Inc., 70 Fifth Avenue, New York 
11, New York. 1952. 704 pages. $10 
1 Dictionary for Accountants Eric | 
Kohler Prentice-Hall, Inc., 70 Fifth Ave 
nue, New York 11, New York. 1952. 453 


pages. $/.50 


The first 
Executives’ 


Allegheny 


Pennsylvania 


book is 


lax 


two books in 
Guide and A 
of Federal Tax Language 


one 

Dictionary 
The Executives’ 
Tax Guide section contains suggested tax 
saving ideas which should be explored by 
management. The author 


lawyer, 


drew from his 


experience as accountant and tax 
formulation of the tax 


saving opportunities presented. This 


executive for the 


part 


of the book is divided into four chapters, 


the first of which contains those tax saving 
opportunities which come within the 
diction of the 


juris 
president and vice president 
The 


of a corporation. 
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tains those which come within the jurisdic- 
tion of the controller, and the 
third those which come 
within the jurisdiction of the tax executive. 


treasurer or 
chapter contains 


The fourth deals with the relief provisions 
of the excess profits tax. 


Chere is considerable merit to a book in 


this form because the man who has an intt- 


mate knowledge of the operations of his 
corporation can test tax saving opportuni 
ties against his knowledge. 


As an 


president of a compa 


example, the president or V 


] 


t ler the 


might consi 


acquiring or even the forming of a new 


corporation for some purpose unrelated to 


, 
ave - ften does: but bv c a ins 
taxes, aS he olten does; Dut Dy consulting 


Mr. Levit’s book, the executive would learn, 


thing, that the length of a corp 


Tr one 


ration’s first taxable year 


may be so con 
| > 7 

trolled that it will pay no surtax or excess 

profits tax first 


taxable year, 


on the net income of its 


something that might be 


arranged without inconvenience 


The Dictionary section contains just 


every term from A, abnormal deductions, 
3 vearly base period capital- over 200 
current tax words and phrases. 

The secone 
business and 
language of business by defining the terms 
used in the major 
ictivity. The 


1 book is designed to acquaint 
nonbusiness people with the 


business 


broad fields of 
terms have been consolidated 


field 


1 


in alphabetical order regardless of the 


} 


subject in which they occur. Fi 


stance “Agency describes the legal 


tionship of the term. “Agency-advertising’ 


describes for several pages the organization 


an advertising agency and suggests how 
to work with one There 
from A to Z or AFL to 
Mr. Kohler’s book is 
the same publisher but 


» are 3,627 
Zoning. 


another dicti 


terms 


limited to a 
counting, and it contains 2,275 terms drawn 
Most of 


the terms are fully defined terms with 


rr accounting and related fields. 
com- 
prehensive discussions of the varying shades 


Ol meaning 


Up-to-Date Figures 
Facts and Figures on G 

1952-1953. The Tax Foundation, 30 Rocke 

feller Plaza, New York 20, New York. 1952 


217 pages. 


vernment Finance 


This is the new edition (1952-1953) of an 
annual publication of the Tax Foundation 
it %.a 
government finance 


very worth-while source book on 
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Articles 


In Keeping with the Times 


“Accounting as a Language,’’ by Harold 
G. Avery. The Accounting Review, Jan- 
vary, 1953. 


The author is an associate professor at 
Union College. 


accounting language must be an 
purpose. It is the 
that 


and-cents facts 


definite 
organization 


j ' 
aoa! 


must recog 


Sa specialize: 
and mathematics 
Accounting 1s a means of measuring 
both 


in dollar- 


‘ 


functions of business 


enterprise, 
1 


i nonpront organizations, 


cent expressions. 


Accounting measures the growth of 


the expression of 


property and 


perty rights, in value terms 


Accounting has only the 


other abstract 


limitations 


namely, the 


science, 


f the human mind to and 


oract 
grasp 


problems resulting from the dis- 
very of the facts or arrived at by reason- 
le presuppositions based upon arbitrary 


remis« S 


d, accounting 
and 


Is to allocate 


must be 
arbitrary 


language 
clear. The use of 
costs is reprehensible 
these methods have no basis in fact. 
hird, accounting language must be con- 
sistent with the facts and realities of com 
mercial life. The end of accounting is being 
manipulated to which 


formerly 


purposes were not 


intended. ‘Tax savings become 


more important than the art. 
Fourth, accounting language must develop 
It cannot be 


theories which are reasonable. 


Articles 


Digests and Comments 
from Other Periodicals 


based upor ropositions which, although 


indisputable incompatible with 


common sense 

Fifth and last, accounting language must 
develop practices which are useful. If ac- 
counting language is useful, it will never 
be thrown during a period of 
uncertainty, will be the only 
common ground upon which sound decisions 
can be based 


overboard 
because it 


Bittersweet 


“Income Tax Aspects of the Sale of a 
Citrus Grove and Unharvested Crop,”’ 
by William R. Frazier. University of 
Florida Law Review, Fall, 1952. 


The author is a member of the Florida 
bar. 


The precise problem is whether the part 
of the gain properly allocable to the un- 
harvested crop may receive the preferred 
treatment as a capital gain accorded by Sec- 
tion 117 (j) of the Internal Revenue Code 
or whether it is taxable as ordinary income. 


The controversy between the Bureau and 
the various taxpayers concerned began shortly 
after the 


nated I. 


Bureau published its ruling desig 
T. 3815. This ruling provides in 
effect that in instances in which citrus groves 
are sold with fruit on the trees for a lump- 
sum consideration a portion of the selling 
price must be allocated to the fruit.and the 
balance to the land, 


trees and other assets 


involved 


As might be 


the publication of I 


expected, it long 
3815 that litiga 


validity of the 


was not 
alter 
tion testing tl 


ruling 
The 
Ernest A 


taxpayer! 


1¢ : Was 
presented to the Tax Court first of 


Watson 


and two 


1 
several such cases was 


(15 TC 800(1950)) The 


members of her family each owned a one- 


third interest in a 115 acre land, 
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tract of 





of which 110 acres were in oranges and five 
acres in peaches. On August 10, 1944, the 
taxpayer and her co-owners entered into a 
contract for the sale of this property, together 
with improvements, water rights and the 
equipment thereon, for a lump-sum consi- 
deration of $197,000. They 
property in since 
1941 was delivered on Sep 
tember 1, 1944, pursuant to the agreement 
of August 10, 1944, which treated the sale 
in its entirety as a sale of real property and 
made sales price. At 

orange trees had a 
crop of immature fruit, which would not be 


had owned the 
question December 31, 


The property 


no allocation of the 
the time of the sale the 


three 
the deficiency the 
Commissioner held that of the total selling 
price of $197,000 the sum of $122,500 was 
attributable to the fruit on the trees, and 
taxed one third of that amount, or $40,833.33, 
to the taxpayer as ordinary income 


market for a minimum of 
months. In 


ready for 


determining 


A majority of the Tax Court upheld in 
principle the Commissioner’s determination 
The taxpayer made contentions. 
First, she argued that Section 117 (j) applied, 
for the 


two basic 


reason that if any part of the gain 
from the sale of the property as a whole was 
properly attributable to the oranges on the 
trees at the time of the sale, it was never- 
theless gain realized from the sale of real 
estate used in the business of owning and 
operating the The 
majority of the Tax Court rejected the prop- 
erty theory and held that “it is the purpose 
for which the property is acquired or held 
or the use to which it is put that supplies 
the answer.” 


orange grove property. 


The second contention made by the tax 
payer in the Watson case was that the oranges 
in this instance were not held primarily for 
trade 
was not in the 
business of producing or selling green oranges. 
The majority of the court rejected this con- 
tention also 


The Tax Court, on the authority of its 
decision in the Watson case, upheld similar 
determinations of 


sale to customers in the course of het 


or business, because she 


the Commissioner in the 
cases of Thomas J. McCoy (15 TC 828), 
Louise Owen (9 TCM 1112) and Estate of 
Harry L. Miller (10 TCM 210) 


The taxpayer in the Owen case appealed 
to the Court of Appeals for the Fifth Circuit, 
which reversed the decision of the 
Court (192 F. (2d) 1006 (CA-5, 1951)) 
Tenth Circuit likewise reversed the 
Court in the McCoy case (192 F. (2d) 486 
(CA-10, 1951)). It part, like 
the Fifth Circuit, that the taxpayer was not 
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Tax 
The 
‘Tax 


reasoned in 


in the business of producing immature wheat 
and did not hold such wheat primarily for 
sale. In addition, the court embraced the 
property theory. 

The Ninth Circuit has recently upheld the 
Bureau and the Tax Court in the Watson 
case (197 F. (2d) 56 (CA-9, 1952)). At best, 
the theory in the Watson case is questionable 
Section 117 (j) treatment is given to the 
sale of depreciable and real property used in 
and held for 
which is not 


trade or business more than 


six months, property held 
sale to customers. There is 
Statute or 
tory to indicate that the six-months holding 
requirement runs only from the 
held for purposes 
sale primarily to customers. 


primarily fot 
nothing in the its legislative his 
time the 


property is other 


' 
than 


Section 323 of the Revenue Act of 1951 


amended Section 117 (j) so as to provide 
that an unharvested crop sold on land held 
for more than six months is to be considered 
“property used in trade or business” if sold 
with the land to the same person at the 

time. Capital gain treatment is 

also upon an exchange or involuntary c 
version of the land and crop 
ment, 


The amend 
however, is applicable only to taxabl 


years beginning after December 31, 1950 


At best, it would appear that little or n 
assistance in resolving the pre-1951 conflict 
between the circuits can be gained from the 
1951 amendment and the Senate Finance 
Committee Report accompanying the act 
Equally plausible made 
for or against the Bureau’s position by refer 


arguments can be 


ence to the amendment and committee reports 
There is a rather old Bureau ruling, O. D 
714 published in 1920, dealing with the question 


of the purchaser’s basis for computing gain 


Ss Tl 


or loss on the sale of a crop acquired in the 
purchase of farm land 
that the gain or loss realized on the 
quent 


The ruling provides 
subse 


sale of such crop is the difference 


between the cost and the selling price real 


ized, less the harvesting and 


In the absence of an 


expenses of 
marketing allocation 
of the purchase price between the crop and 
the land, the fair market value of the grow 
ing crop at the date of the purchase is rec 
ognized as the best basis of the crop 

shift in the 
Bureau’s position regarding O. D. 714, as 
evidenced by three recent cases. The first 
of these is Marion L. Bloxon (9 TCM 104 
(1950)). The point of significance in this 
case is that in so far as the statutory notice 
of deficiency 


There has been an apparent 


was concerned the Commis 
sioner made a determination directly con 


trary to O. D. 714. 
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The other two cases, Triple E. Development 
Company and Louise H. Edwards, both in- 
volving Florida taxpayers, are pending before 
the Tax Court. 


Easier Way to Collect Revenue 


‘“ ‘Pay-As-You-Go’ Withholding Under 
State and Local Income Tax Laws," by 
David R. Roberts. National Tax Journal, 
December, 1952. 


The author is a member of the Minne- 
sota bar. 


Only four states or territories and a few 
cities use mandatory withholding from resi- 
dents. Roughly speaking, the states having 
withholding provisions in their statutes can 
be divided into three groups: (1) the true 
pay-as-you-go withholding, which utilizes 
the employer or creditor as the withholding 
agent; (2) the “standby” or 
holding in which the 
authorized to 


optional with- 
tax administrators are 
withholding at their 
option by individual notice or by regulation 
(these in turn are subdivided into those 
states (a) which limit the standby powe1 
to withholding taxpayers 
or (b) which permit standby withholding as to 
resident and nonresident taxpayers alike) ; 
(3) mandatory withholding from payments 


+ 


to nonresident individuals or corporations. 


direct 


from nonresident 


An express direction from the legislature 
to establish a mandatory withholding plan 
before even the most 

nterprising tax administrator would adopt 
mandatory withholding i 
d 


lents 


The pay-as-you-go 
has been 


probably is necessary 
{ 


as to its own resi- 


form of withholding 
under a rather typical 
uniformity provision contained in the Or 
ganic Act of Alaska. 
sustaining withholding wages from residents 
and nonresidents alike is Alaska Steamship 
Line v Mullaney (84 F. Supp. 561 (D¢ 
Alas.), aff'd 180 F. (2d) 805 (CA-9, 1950)). 


sustained 


The most recent case 


This is a sweeping decision, and it opens 
the door for a convenient new method of 
state withholding which can keep abreast 
of changes in the federal law and use fed- 
eral returns with a minimum of inconvenience. 


The federal government has proven to be 
the stumbling block to uniform withholding 
of state and local income taxes. The exact 
legal grounds for the Comptroller General’s 
rulings are not clear, nor are they satisfac- 
torily supported by case law. The Comp- 
troller General has consistently denied that 
the states have constitutional power to 
federal withhold the 
state tax on federal 
employees. 


The enactment of 


require agencies to 


payments made to 


two bills, giving au- 
thority to the Secretary of Treasury to 
provide for withholding by the 
government in 
for such 


federal 
cases where an agreement 
withholding is executed between 
the Secretary of the Treasury and a proper 
official of the state, removes a troublesome 
impediment to fair and uniform collection 
of income taxes by withholding, although 
matter of law it likely the 
federal government could cooperate without 


as a seems 


the enactment of such a statute by Congress. 


One other problem in federal-state rela- 
tions remains to be commented upon. This 
problem, federal statute 
prohibits wages of workers 
engaged in interstate commerce and essen- 
tially involving the treatment of transient 
workers, can be provided for in the original 


arising where a 


restraint of 


enactment of a withholding provision. 


Hawaii, Oregon and Vermont have added 
their withholding provisions to already com- 
ple x 


vhich 


none of 
with the federal 
Alaska law 
seems a complete integration of the Federal 
Internal Code, 
self. 


existing income tax laws, 


achieve uniformity 


law. By comparison, the new 


Revenue and simplicity it- 


WASHINGTON TAX TALK—Continued from page 102 


of the trust, the income of the trust was 
currently distributable and, therefore, tax- 
able to the taxpayer-beneficiary, who had 
The state court’s 
authorization and accompanying order direct- 
ing that no further payments of income be 
made to the until the 
paid did not determine the 


received no income. 


taxpayer loan was 
rights of the 
since it did not that the 


parties, appear 


Articles 


order was obtained in an adversary pro 
ceeding nor that there 
collusion. Docket 529. 


was an absence of 

One case on the docket, involving state 
license fees, was dismissed on the motion 
of the parties. The case, Clements v. Gos- 
podonovich, was on appeal from the decision 
of the United States District Court, Eastern 
District of that outlawed as dis- 
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criminatory Louisiana’s license fees on non- 
resident fishermen. 


The Congress 


Budget Termed “Fantastic.” 
dent Truman’s 
billion for fiscal year 1954 was termed “fan 
tastic” and 


bers of Congress 


Ex-Presi- 


proposed budget of $78.6 


“shocking” by Republican mem- 
John 


York, who will be chairman 


Representative 
Taber of New 

House Appropriations Committe: 
said a $10,000,000,000 cut is not too much 


; “1 ‘ 
Lt ¢ Cpe 


of the 


Daniel A 
chairman of the 
Means Committee, 


Representative Reed of New 
House Ways 
has promised a tax 
tax-conscious Ejighty-third Con- 
introduced H. R. 1, which would 
reduce the tax burden of 


York, new 
and 
cut. To the 
gress, he 
the lower income 

The 
who pay tax all the way to the 


cent ceiling, 


brackets by about 5 
trade a 
88 per would receive 


tion of about 0.6 per cent. 


per sable 
those 


a Tre duc - 


Even without the 
tion 


Reed bill, a tax reduc- 
was in store for individuals. The bill, 
however, moves the termination of the pres 
ent, higher rates from December 31, 1953 to 
June 30, 1953. It 
urrent 


makes these reductions 
expiration of the 


pronhts tax on corporations 


cone with excess 


A number of arguments were advanced 
by Representative Reed for the tax reduc- 
tion He that present high indi- 


vidual income-tax rates are preventing all 


claimed 


segments of our people from realizing a 


standard of 
individual 


higher living and are choking 


incentive and initiative, thereby 


undermining the economy. He 


also Wal ned 
1 


ot a SalG 


that tax 
during 


possible economic 


and 


recession 


reduction would 


a cushion 
Rather than 


act as 
readjustment such a 
reduction 
Reed c¢ 


iS at 


acting as an inflationary force, 


ymmented present tax rate 


such a poi itself, acts as an 
inflationary forces 
j 


crea 


said that he favored 
it controls as the “better alternative” to 
taxation as nti-inflation measure. 


Reed est that the 


reductions | ost the 


individuals’ tax 
nation $1.8 billion 
1954 He 


readjustment downward of 


in revenue for fiscal 


said, how 


ever, that “a 
high tax rates can, and inevitably does, lead 
to increased productivity, an enlarged tax 
eee 


esult in the 
1948 


national 
pointed out that this was the 1 
and 1945 and 


tax rates were reduced. 


base, and a higher 


income 


twenties also in when 


Appropriation Ceiling.—The second bill 


to be introduced to the Eighty-third 
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gress was Representative Coudert’s spend- 
ing limitation measure which provides that 
expenditures shall not exceed revenues, ex- 
‘ept in time of war or grave national emer 
rency declared by Congress. This introduction 
las received the plaudits of several news 
The New York Daily News said 
t might be bitter medicine at first but that 


it could be a 


‘countering 


yapers, 
“lifesaver” in the long run 
that 


might be 
| sels : * 


argument immediat« 


valancing impos 


he budget 
\ 


sible, the New 


a notice to pi 
dod 


convenient if 


re t 
ri o! 


‘ . sale 
tional debt has been out 


Further Investigation of Tax-Free Foun- 
dations.—The inv gation of tax-f1 
dations l } 


disclosed little use ot! 


subversive ac 
Hi use comil 


however, have been 


Hlouse Ways 


it decides Oo 


made 

and Means Committee 
investigate 

foundations are being 

ince and tax evasion 

felt that 


tnes¢ iX 


quiry 


King Subcommittee 
Report and Recommendations 


The climax of the two years of 
of the King Subcommittee is a 56-pag 
port on what it found out about admin 
tion of the revenue laws, what has 
accomplished in a remedial way and 
it is recommending in the way 
The subcommittee 
suggestion that it might be 
consider divorcing the 
Revenue 


OT [e215 


a ake S 


Bureau of 


from the Treasury Department, 
setting up the 


agency. 


Bureau as an independent 


Tax practitioners are included in 
the report and the 
that 


cedures do not 


subcommittee 
opinion “existing regulations and 
guarantee the 
unimpeachable character 
enrolled 


lreasury Che 


necessary 
and ethical stand 
before the 


urges the 


ards of practitioners” 


report registra 


tion of persons who make a business of 


assisting taxpayers in the preparation ot 


their returns, because 
prey for 


subcommittee 


“taxpayers remain 


The 


which 


easy such pseudo experts.” 


has redrafted a bill 


reflects many of the procedural and adminis 
trative items contained in H. R. 7893, whicl 


died with the Eighty-second Congress. 
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Following from the King 


report: 


are excerpts 


Self-Policing in the Bureau 


“Apparently prior toe1951 the personal 


tax returns of Bureau employees were not 
Che audit 
the 


recommendation of this subcommit 


audited frequently system re- 


inaugurated by Commissioner, 


the auditing each year of 


of all 


classifications as those 


Bureau em 


returns 
Salmi 


question 


hie net worth 


for investiga 
ict made against 
rr to the establish- 
Serv ce. such charge 


Intelligence 


eifectiveness Of suc 


Processing of Criminal Tax Fraud Cases 


“WI indication fraud are und 


gent : 
y insel’s 
office of the Bureau, by the Regional Cour 
Penal Division ot 
office in Washington, 
head of the Penal Division, and 
he Chief Counsel himself If 
recommendation surv all these Bu- 
of Internal 
the 
; a recommenda 
criminal prosecution 
would 


oe . > . . . 
VCTdal iaWwy rs in i¢ Regional Cot 


sel, by reviewers in the 
Chief Counsel’s 
tl e 

finally | 
the ived 


reau reviews, the Commiuissionet 
Revenue would transmit the case to 


Department of Justice with 
The review 


tion for 


procedure then begin all over again, 


Washington Tax Talk 


this time in the Tax Division of the Depart- 
ment of Justice. First the case was passed 
on by an attorney in the Tax Division, next 
by a section chief in the Tax Division, then 
by the First Assistant to the Assistant At 

Tax Divi- 
sion, and finally by the Assistant Attorney 
General If percolated through 
in the Department 
to the 
taxpayer’s 


torney General in charge of the 


the case 
these layers of review 
be 


the 


of Justice, it would finally sent 
United 


district 


“These srocedural 
difficulties made the development and prep 


il tax fraud case 


States Attorney in 


administrative and | 


aration of a crimin 


the 


one oO! 


| 


the 
spent in 


most time-c 
Bureau For 


the Bureau in reviewing the legal aspects of 
} } 
i 


onsuming operations in 
example, the time 
and 
averaged 


each case, field investigation 
} 


processing ompleted, 


292 days 
‘In the 
bee nh 


aud 


past year substantial changes have 


made the handling of criminal tax 


{ 


cases by the Bureau. Under the new 


procedure, the Agent’s recommen 
dation is reviewed | his i 


held 


ureau’s Washington of 


taxpayer will 


1¢ if bi ing 


rec ently 


of the Bureau not 
the Department ol 
hen 
Department had 
vital the 
been abandoned, and 


the Penal Division of the office of the Chief 
Counsel for the Bureau will 


except W 


fact in 


, “ . 
examine 


now re 
Division or a 


s to prosec ute 


the Bure iu 


Health Policy 


“Prior to this 
mittee, it had been the announced policy of 


the Bure im oft Internal 
Tax Division of the Department of Justice not 


o recommend 


investigations by subcom 


Revenue and of the 


t 


criminal prosecution of an 


accused tax evader where, in the opinion of 
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government doctors, might 
No precise sta 
available as to the number of 
which was declined 
because of this health policy. This subcom- 
mittee’s criminal tax fraud files indi- 


te, however, that the number was relatively 


standing trial 
endanger his life or sanity. 
tistics are 


cases in prosecution 


case 
Ca 


“The nature of the claimed ailments, real 
P } 


rel “+ 
OI leigne such tha 


was oiten 
ld not be oj nN by 


precise 
answers ¢ overnment 
physicians 

“Even 
In this area 
identify 


more difficult were mental cases 


disease is more difficult t 


and symptoms easier to simulate 


“Further confusion 
introduced 


resulted when tax- 


payers testimony of their own 


doctors to controvert opinions furnished by 
government physicians 


reasons the 


thes« 
Revenue, on 


For all of 
Internal 


altel 


Bureau of 
December 11, 1951, 
this subcommittee, 
announced that it would no longer take into 
account the 


discussions with 


taxpayer’s health as a factor 


in deciding whether criminal 


should be recommended. 


prosecution 


“It is the opinion of the subcommittee 
that this decision by the Bureau was cor- 
rect.” 


Voluntary Disclosure Policy 


“Prior to January 10, 1952, the Bureau of 
Internal Revenue had an announced policy 
of not recommending criminal prosecution 
of tax evaders who voluntarily disclosed 
their true tax liability to the Bureau before 
any investigation of their tax affairs had 
begun, and who then paid, to the extent of 
their ability to do so, the full amount of 
taxes, penalties and interest. 


“Regardless of the possible merits of the 
policy, however, it is clear from the sub- 
committee’s examination of Bureau files 
that the difficulties of administering it were 
all but insuperable. All too frequently, 
taxpayers who learned, accidentally or 
otherwise, that their returns were being 
audited would then attempt to make a ‘vol- 
untary’ disclosure in order to avoid prose- 
cution. The official view in such cases was 
that the disclosure would be treated as vol- 
untary unless the Bureau could prove be- 
yond a reasonable doubt that the taxpayer 
did have knowledge of the pending investi- 
gation at the time he made his disclosure. 

“Many times the Bureau conceded the 
point rather than risk losing a case in court, 
and in those cases where the Bureau dis- 
puted such a claim, months of delay would 
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ensue before the matter 
Then, typically, the 


the same 


could be 
would 
argument all over again with the 
Tax Division of the Department of Justice. 
“Although the 
it is in accord with*the American system ot 
justice that there should always be an i 
ducement for an undetected, conscienc: 
stricken offender to right past wrongs by 
paying taxes, interest, and penalties in full, 
it is undeniable that the voluntary disclo 
sure policy has occasioned needless delay, 
provided a means whereby an evader could 
by subterfuge avoid prosecution, and made 


taxpayer raise 


subcommittee believes that 


it possible for dishonest Bureau employees 
to ‘fix’ criminal cases with impunity. Fo 
these reasons, the Bureau has 


abandoned 


the policy.’ 


Tax Practitioners 


“The subcommittee has not had an op 


h: 
portunity to determine whether present 


Treasury Department requirements for th¢ 
showing of professional competence may lb: 
either inadequate or unduly severe, and ex 
presses no comment thereon. In the opi 
ion of the subcommittee, however, 
regulations and { guarantec 
the necessary unimpeachable character 
ethical standards of 


existing 
srocedures do not 


enrolled 


“Investigations conducted 

committee have led it to conclude thi 
present system of enrolling and supervising 
lreasury practitioners presents three majo1 
problems. First, no one official or group is 
responsible for administering the 


practitioner program. 


entire 
Second, the program 
is being administered as if practice before 
the Treasury Department were a right to be 
denied no one not clearly proven ineligible, 
instead of a privilege to be granted only to 
those shown to be Third, disci 
plinary action against a practitioner is cus 
tomarily postponed until completion of all 
criminal and civil tax fraud proceedings 
arising out of the same facts; this has fre- 
quently resulted in substantial delays in ap 
propriate disbarment action. 


“Your subcommittee has limited its 
studies and recommendations to the roster 
of attorneys and accountants enrolled for 
practice before the Treasury Department. 
Such enrollment is not required of persons 
whose only activity is to assist taxpayers 
in filing returns. 


eligible. 


“However, it is apparent that a number 
of unqualified and unscrupulous persons are 
presently engaged in the preparation of tax 
returns for compensation. Some measure 


TAXES—The Tax Magazine 





of protection such 


against ought 


Your subcom 


persons 
o be afforded to taxpayers. 
mittee has recommended to the Secretary 
[Treasury that this problem be thor- 
studied and that 


the possibility ol 


consideration be 
instituting some 
of registration of 


business for 


persons who 
pay of assisting tax 
the preparation of returns. Thus 

of the Depart 
this problem has been passive. In 
taxpayers 


Treasury 
meantime, remain ez 
such pse udo « xperts. 
*These 
though the 


100,000 per 


that, al- 
Treasury roster reached nearly 


investigations disclosed 


sons at its peak in recent years 


ically no disciplinary activity occurred 
lhe following data have been furnished to 
he subcommittee by the Treasury Depart- 
period from Jan- 


1952 


ment with respect to the 
ry 1, 1946, 


prac titioners 


through January 1, 
were dis -ds pro 
t 


izs were begun against three other 
ictitioners but were allowed to lapse upon 
piration of ir Treasury enrollment 


seventy-six were al 


tT *T Se l 
persons 


pro 


is concluded that 
asury Department 
have 
impunity, by 


to enrolled practitioners 
ly ignored, 

lany practitioners 
the 
program is divided among sev- 


‘Responsibility for administering 
Treasury 
and respon 


In n 
S adqminis 


ubcommittee recommends that 
Department end this division 


authority for admunistr: 


am 


Tax Division of Department of Justice 


Internal Revenue and the 


the 


“The Bureau of 


Tax Division of 


Department of Justice 


are responsibility for the conduct of tax 
have kept 
the subcommittee from undertaking an ex- 
haustive } 


gation Limitations of time 


study of the functioning of the Tax 


g 
Division One 


question basic to the efh 
| 


ient administration of the revenue laws, 


ywever, has impressed the subcommittes 


is worthy ol attention, to wit Is 


the re 


sponsibility for tax litigation 
properly divided between the Bureau of Ih 


and the 


conducting 


ternal Revenue Department of 


Justice? 


Washington Tax Talk 


“Both the Bureau and the Tax Division 
have the power to compromis« 
matter pending before them, The 


as a matter of policy never compromises a 


any tax 
; 
Bureau 


criminal case and does not consult the De 
partment of Justice before compromising a 
Although the 
Bureau is obtained whenever a compromise 


civil case opinion of the 


Tax Division, the ulti 


mate decision rests with the Department ot 
Justice 


1S proposed in the 


alone. 


Bureau of Internal Revenuc 


miiti 


evasion cases and conducts all nec 


essary investigation Actual prosecution, 


if recommended by the Bureau and approved 
by the Tax Division, is conducted by the 
1 I United States At 


supervision of the Tax Dh 


Oot the appropriate 
, 


\ undel 


\ ision. 


‘The subcommittee is unaware of 


existence of any mechanism for policy 


yn between the Bureau and the 


Accordu gly, even if the lax 


annot be 


said to have a vet 


over the 


Bureau’s litigation policies, 


risk of inconsistency in the 


polici 
two departments must exist 


Section II of has discu 


this report 
reduce 


efttorts to 


the multiplicity 


) 
in the Bure 


au of proposals fo 


criminal prosecution Phe question remains 


ypen whether unduly 


repetitious reviews are 
not presently accorded criminal cases in ti 
Tax Division or civil cases within both the 
Bureau and the Tax Division \ further 
question is raised by the division of respon 
sibility for litigation disc herein It 


ussed 
b that successive reviews ot precisely 
me issues by both the 


yivision 


Sa 3ureau and the 
| wasteful, time-con 
effort. Delay 

to duplication of work in the two depar 


represent 
iming duplication of 


' 


f bar of 
well 


on the honest 


ments would increase the risk 


action by the statute of limitations as 


as impose an undue burden 


taxpayer whose chief objective is to see 


his tax problem settled expeditiously 


Reorganization Plan No. 1 of 1952 


subcommittee | 
Plan N 


means ol 


approved Re 
1952 


ation 


an ap 

Revenue 

tell how wel n her change 
the Plan After 


“au has had a fair opportunity to 
| 


out 
trv out these 
find it 
effectiveness of 
1 


new procedures, the Congress 


may desirable to 


the reorganized 


of the 


inquire into the 


Bureau as 


the administrator 4 


federal tax 


stem 
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Legislative and Administrative 
Recommendations 


“The subcommittee believes that many 


Bureau employees are underpaid at present, 


particularly those of high demands 


whom 


are made for technical and administrative 


skills, and 


of salaries for such 


recommends an upward revision 
persons 


‘Your subcommittee has concluded that 
in the number of certain types 


Bureau personnel, 


increase 


particularly in en 
| 


] 1 | 1 
rcement work, would be desirable and 


ot revenue 


continued conferences wit] 
of the Bureau of 


3 Internal 
Departme! ] I 


easul 
Re venue 


pustice 


vared b 


availabl 


Treasury-Bureau Relations 


“At the 


ternal 


present time 

R . . ++ ~} } 

cevenue 1S attac ne Depart 
ment of the Treasury, [Treasury officials 


ay general aut rity ) I ureau p¢ licies 


perations activities are lim 


while 


concerned 


Bureau 


o revenue administration, 


ury Department is 


| . ; Ss on 
oader aspects of fiscal policy 


‘ce In objective necessarily gives 


on within our revenue 


subcommittee, therefore, suggests 


sideration be given to the question 


advisable that the Bu 
} 


Revenue pe made iT 


wi 1] ] be 


Internal 


Ince 
1 i 


agent 


Subcommittee Voted Continuance 


Continuance of the subcommittee 


tax traud investigations, under 


leadership, was voted by the 


and its 
Republican 
House Ways 
and Means Commit at its initial 
New 
committee will be 


W. Kean of New 


of the recreated 


session 
on January 15 chairman of the sub 
Representative Robert 
Initial 
investigating body are the 
unit of the Internal Revenue 
Bureau and the tax division of the Depart- 
ment of Justice 


Jersey targets 


alcohol tax 


Tax Committees Organized 


On January 13, the Senate approved the 
majority and minority slates of assignments 
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Some of the House 
committees were organized—A ppropriations, 
Rules, Ways House Ad 


ministration. 


to standing committees. 


and Means, and 


In the changeover from Democratic 


Republican and 
was some change in the personnel ol 


House Way s and 


and the tax approving 


chairmanship majorities, 
there 
the tax-writing Means 
Committee senate 
Finance Committee 


As expected, the chairmanship of the 


powerful House Ways and Means Commit 
tee went to Representative Daniel A. Reed 
of New York, ranking Republican 
Holdover members of the 
mittee Jenkins (Ohio), 
(Pennsylvania), Kean (New Jersey), Curtis 
(Nebraska), Ma (Illinois), Martin (lowa) 
Holmes (Washington), Byrnes (Wisconsin), 


» 
(Massachusett 


Republica 


include Simpson 


s) New Re 
to the 
} P 


1 
DaAaKC! 


comimiitt l 
it), (Tenn 
i), Knox (Michigan) 


Robert | oughton oft 


North Carolina, 


: ° : 
hairman of the Ways and Means Committee 


Democratic administratio1 re 


al [Two formet 


the committee, Con 


(Utah), 


were not 


Congress. Two representatives, 
rk) and Harrison (Vir 


ommittee 
oOoOpel { nnessee), cell (M 
Mills (Arkansas), recorv (Ke 
Forand (Rhode 


(Pennsvlv 


(Illinois) and I 


Camp (Georgia), 


Eberharter 


the exception 

Taft of Ohio, who swit« 
Foreign Relations Committee, 
membership on the Senate Fi 


mittee remained intact. ( 
the committee went to Se 
(Colorado) Holdover members 
Senators Butler (Nebraska), Marti: 
sylvania), Williams (Delaware) an 
(Vermont) Three 
members of the committee are 
Malone (Nevada), 
Bennett (Utah) 
The number of members on the committee 
increased from 13 to 15 


publican and seven 


. » 1 
ders Repu 


senators 


new 


Carlson (Kansas) and 


with eight Re- 
Democratic 
Democrats, therefore, retained the 


members 
Same 
numerical strength on the committee as they 
had formerly. 
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Senator Long (Louisiana) is the only 
Democratic member of the committee 
and he replaces former Senator Connally 
(Texas), who retired last year. Democratic 
holdover members include Senators George 
(Georgia), Byrd (Virginia), Tohnson (Colo- 
rado), Hoey (North Carolina), Kerr (®kla- 


homa ) 


new 


and Frear (Delaware). 


The Bureau 
Work of 


Revenue to 


the 
bring the 

contormity to the changes 
1950 Act, the 1951 Act, 
Profits 7 Act are about 
d at th No less 


amen Im 


Regulations Amendment. 
Bureau of Internal 


state, thoug!l 


| I imendments are 


1in Income Tax Regulations 111, 
that a 


tentatively numbered 


brand r¢ set of 
118 


it these new regula 


lations 


will 
Public it10n 
ns tha be 


made this summer 


New Commissioner Appointed. 


His public record includes service 
study group of th 
1948 and ot the 
Contract Renegotiation Division in the Navy 
Department in 1942. He served as president 
of the American Institute of Accountants 
in 1950 and 1951, and as a director of th 
Virginia Society of Public Accountants 
Earlier, Mr. Andrews was Comptroller oi 
the City of Richmond from 1940, 
and served on many of state’s 


member of an auditing 
Hoover Commission in 


1938 to 
the 


has 
regulatory commissions. 

Bureau Ends G. C. M.’s, Mim.’s 
cy 


will now be designated 


and I. 
All published rulings of the Bureau 
“Revenue Rulings,” 
Rul.” series. Former 
Shag ae 
will no longer be 
»ome 


“Rev. 
such as I. T., G.'C 
Mim., 


rulings 


a new 
lesignations, 
Bam: Tt, 
for public 


designations may be 


used 
the forme 
used for 


distributed within the Bureau, but they have 


Information 


bee n dri pp¢ d ror public uses 
Three-County 


con 1Ssi¢ l ot 
York ( 
Westcl 


and fil 


Confusion Clarified.—T lx 
axpayers im the three New 


Rockland and 


tinties 


randun 
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is that of a lease.” This Fifth Circuit Court 


of Appeals decision is in contravention of 


the Tax Court’s objective economic test 


} 


ich turns on the question as to whether 


the alleged rental gives the option-holder an 


equity interest in the asset.” 


] 


rrowmg tm excess of tax value aoes not 


gain; subsequent foreclosure is the 
121 


vent. 


27 


Capitalization on a basis of 3% indebted- 


ness to 1 of equity capital is proper for tax 


19 Benton V. Commissioner, 52-1 ustc { 9367 
(CA-5). 

1% Chicago Stoker 
7,542, 14 TC 441 

121 Woodsam Associates, Inc. v 
52-2 ustc { 9396 (CA-2). 


Corporation, CCH Dec. 


Commissioner, 


Washington Tax Talk 


purposes with the consequence that the 
indebtedness is 


States Si 


t paid on the 
The United 
had previously held that the ratio of 4 to 1 


ipreme Cou 


of indebtedness to equity capital is proper.’ 


A current accrual of a reasonable estimate 
for work to be done in a later year is proper 
where the existence of the 


than the amount 


liability rather 


is not in issue 


[The End] 


12 Ruspyn Corporation, CCH Dec. 19,112, 18 
TC —, No. 93. 

28 Kelley v. Commissioner, 46-1 
326 U. S. 521 (1946). 

14% Harrold v. Commissioner, 52-1 
192 F. (2d) 1002 (CA-4) 


ustc J 9133, 


ustc {| 9107, 
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Legislative Intention . . . 
Net Worth Method... 


Periodic Divorce Payments 


Canadian Tax Letter 


Pay-Off Pays Off 


Remuneration received on dismissal or 
for breach of contract is not subject to 
tax. 


An employee who was dismissed from his 
employment in November, 1950, after work 
ing for two months, received $3,500 for 
breach of contract. He did not include 
this money as regular income but, instead, 
exercised the under Section 34 of 
The Income Tax Act, and computed the 
tax which he considered payable on the 
money. This tax was “a tax on the payment 
payments equal to the 
that the tax payable 
under this part for the last complete taxa 
tion year in the employment is of the em- 
The Minister 
Revenue was unable to com- 

tax and, instead, asserted that the 
should be 


option 


or aggregate of the 


proportion thereof 


ployee’s income for that year.” 
for National 
pute the 
$3,500 


considered as ordinary 


mcomnie 


both the 
wrong 


However, employee and the 
Minister were 


had not 


Since the employee 
been in the same employment for 
| 


one year, he was not liable for any tax on 
+} 


the $3,500, since “a taxpayer cannot 


mself 


make 


1 ‘ 


subject to tax because he has er- 
roneously interpreted the provisions of the 
tax law.” The wording of Section 34 (1) 
was such that it appeared that Parliament 
intentionally did not tax such payments, but 
even so, as Lord Cairns had stated, “A tax- 
ing act must be construed strictly; 
must find words to impose the 


you 
tax and if 
words are not found which impose the tax 
it is not to be imposed.”—Steinman v. Min- 
ister of National Revenue, 52 DTC 415. 


Minister of National Revenue, 
52 DTC 390, a case somewhat similar as 
to facts except that the termination of serv- 
ices was by mutual agreement and the 
sum involved was $10,235.51, it was stated 
that “it follows upon the facts of this case, 
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In Bury v 


it will be impossible for the Minister to 
determine the amount of the tax to be paid 
on the amount received. This result, 
however strange it may be, must not be 
taken into consideration, for it is not the 
possibility or the impossibility for the 
Minister to which 
govern.” 


impose a_ tax must 


Minister Fails to Get Strike 


Bowling alley not installed or attached 
to building so as to be taxable to the 
owner of the building. 


Part of a building in Winnipeg was leased 
for use as a bowling alley; by the express 
terms of the lease, the alleys did not become 
part of the building but l 


and were removable by the tenant. The 


remained chattels 
premises formerly had been used for various 
other The tenant paid to the 
city a license fee to operate the alleys. The 
City of Winnipeg claimed that the alleys 
were 


pul poses. 


“installed or attached” to the building 
and were assessable at two thirds of their 
value. The meaning of the words “installed 
or attached” was examined and it was found 
Manit« ba 
Legislature to tax to the landlord such per 
sonal propery of the tenant: “If the legis 
lative intention was what the City contends, 
the intention was not expressed with that 
clarity which is necessary to make a taxing 
provision effective.”"—City of Winnipeg v. 
Brian Investments Ltd., CCH MaAniropa TAx 
Reports § 86-024. 


that it was not the intention of the 


Honesty Is the Best Policy 


Full disclosure as to unvouchered ex- 
penses produces partial relief. 


A building contractor, in 1949, purchased 
from other than legitimate sources, items 
which were in short supply; payment in cash 
was required. He failed to keep proper 
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ks but instructed his bookkeeper to enter 
$2,000, which he 
estimated as the cash paid to the unauthor- 
ized dealers. He explained that he was 


operating his business as a sole proprietor, 


books the sum of 


on His 


, , P 
that he had to complete on 


deadline 36 
es and that he was worried about pro 
For these 


in order 


materials on time. 
were not 


ng scarce 


1 
ms, nis books 


Because he did not have complete records, 
uld not 


Hae thas 
lar thi 


expect a deduction for every 
spent, but his frankness in dis- 
all the facts and circumstances re- 
ceived favorable recognition in the form of a 
deduction in the sum of $1,200.—( 


Minister Nattonal Re 


closing 
, 
ochren 7 


52 DTC 406 


venue, 


You've Got to Get There First 


No expenses allowed until the scene of 
supervisory activity is reached. 


An electrical engineer, residing in Toron 
to, made 12 to 15 trips yearly to tobacco 
farms in order to ensure that the farms, of 
which he was part owner, were being prop- 
operated. The were 125 


ant from Toronto and the 


farms miles 
visits lasted 
two. He sought to deduct $125 as 

expenses incurred for the pro 
duction of income or as expenses incurred 
le away from j 


lay or 
4 hy 

ravelling 
while home in the 


course of 
carrying on his business 

expenses were disallowed since “his 
ies on his arrival at the farms ma 
earn income, but not what he does in 
elling between the farms and the \ 
nto.”’—Drewry Ministe? f Na 

DTC 412 


Revenue, 52 


Lump Sum Takes Care of Periodic 
Divorce Payments 


Big payment equals many little pay- 
ments and eliminates embarrassment. 


A dentist, under a 1948 divorce agree- 
ment and order, was to pay his former wife 
$100 monthly for the maintenance of their 
daughter until the daughter should attain 
the age of 16. He made such payments until 
the summer of 1950, by which time he had 
married again. Finding himself slightly 
embarrassed by thus being reminded monthly 


of his first marriage, he reached an agree- 
ment with his former wife and paid het 
$4000 in satisfaction of all further sums due 
under the divorce decree. He deducted this 
sum in his income tax return for 1950, but 
the Minister disallowed the deduction on 
the grounds that it was not a “periodic pay- 
ment.” However, the Minister’s determina- 
was reversed since the $4,000 was 
clearly referable to the divorce decree and 
“payable on 


tion 


a periodic basis” did not re- 
quire that the sums be patd periodically and 
without variation —Armstrong vw. 
of National Revenue, 52 DTC 414. 


Ministe» 


What Goes In, Must Come Out 


Failure to enter income on books does 
not prevent taxation. 


\ claim 


solution 


that a 
had no 


corporation on its dis 
undistributed income was 
rejected on a showing by the corporation’s 
accountant that income had been 
been accounted for. 


received 
As there 
was no evidence to show where this income 
went, it must 


but had not 


have been 


absorbed in the 
company assets and, therefore, there was 
undistributed income on hand for which the 
stockholders, on winding up of the company, 
were taxable.—Perras v. Minister of 


National 
Revenue, 52 DTC 401. 


Proof Positive 


Unless discrepancies in income are ex- 
plained, a net worth determination by 
the Minister will be accepted. 


Being dissatisfied with the income tax re 
turn filed by a farmer, the Minister com- 
puted the income by a “Comparative Income 
Statement.” The farmer took no 
until he appeared before the 
he claimed as 


action 
3oard, when 
deductions, wages for his 
sons and interest on a loan by his wife. 
However, the “wages” resulted from a pur- 
ported promise to pay his sons $1 per day 
when they reached the age of 16 and 14, 
respectively—from which he felt that he 
owed them wages and there was no stipu- 
lation as to interest or any rate of interest 
on the loan from his wife. Accordingly, the 
Minister’s determination was correct.—Len 
v. Minister of National Revenue, 52 DTC 373. 


“The injustices and loss of revenue arising out of loopholes in the tax 
laws should be eliminated. Confidence in the equity of tax laws is essential in a 
democracy.''"—From Former President Truman's Budget Message for 1954. 
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Acq. and Non-acq. 


Ripe for Reversal? 


IR 


ecision recently was 
Ninth Circuit in the 
» of Maletis 7 B 52-2 USTC 95 +6. 


In 1945, Maletis set up a 


i 


down 


LOW 


under state law 
, in 1947, the partnership 


ie ft 


Was valid 
suffered 
ax purposes and the tax 
that it was not really a valid 
, in 1948, claimed 

id end ivored 


rence between 


tax paid. 
to 
did not 


federal 


rection 
partnership, 
that 


Having made his elec- 


loss was properly 

partner 
tion for tax purposes, he could not change 
at his pleasure 


It was noted that “The Government may 


look at 


actualities and upon determina 
tion that the 
may 


form employed is unreal 
sustain o1 the effect of the 
best purpose of the 
tax statute.” 


disregard 
fiction as serves the 


Among the numerous cases which were 
quoted in the decision were the following: 
Higgins v. Smith, 40-1 ustc § 9160, 308 U. S. 
473; Commissioner v. Tower, 46-1 vustc 
4 9189, 327 U. S. 280; and Commissioner v 
Culbertson, 49-1 ustc § 9323, 337 U. S. 733. 
These three are high-ranking cases in their 
own particular field. 


168 February, 


1953 @ 


Che Tower case involved a husband and 


wife partnership and the Supreme Court, in 
decision of the lower court 


reversing the 
was of the opinion that the facts presented 
were sufficient to support the Tax Court’s 
finding that the wife was not a partner. 
The Smith case also went to the Supreme 


" 
(Contr 1 aoa; Lea em f 1 

ourt and again the court Of appeais was 
‘The important issue was whether: 
ne taxpayer was entitled to a 


loss arising from the sale of 


reversed 


+ ‘ 


1 
deduc ble 


securities to 
a corporation wholly owned by the taxpayer. 
The Culbertson case involved a family 
irtnership, and is one of the most quoted 
ases in the matter of taxes wherein part 
d. Once again the deci 


‘ court of appeals was reversed 


case has not as yet reacnh¢ 
me Court, but it will be interesti: 
hat the 


his nature. 


p ge 
>} 
ligtt 


future has 


lime 


17 + r 
im Store if 


will tel 


Horoken, New Jers 


Syn-onymous? 
Sir: 
issue of the CCH 


Tax Reports, ame across an item 


In a recent STANDARD 
FEDERAI 
lor Ripley. 


There is first the case of a man named 
Driver who is appealing (unsuccessfully) a 
and used a 
While an inmate of a 
prison, he filed a claim for a refund 
of taxes, based upon a spurious income tax 
return. A man named Middleton, 
inmate, seems to have put him up to it, 
sharing in the spoils. Naturally, one would 
expect to find a case prosecuting Middleton 
Sure enough, 
Incredible 


conviction for having made 
false tax document. 


state 


anotner 


the very next case is so titled 
The second case 


Middleton, in 


coincidence! 


concerns another another 
court. 
L. GLuIckK 


MIAMI, FLorRIDA 
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Tax=-Wise 


Meetings of Tax Men 


Miami Tax Conference.—The Eighth An 
nual Miami Tax Conference, sponsored by 
the University of Miami School of Law, 
will be held April 15-19 at the Roney Plaza 
Hotel in Miami Beach, Florida. The con- 
ference will be held concurrently with a 
inaugurated Con- 

Arrangements are being made to 
1iold joint sessions on the subject of “Estate 

ig” so that the participants of each 
conference can jointly benefit from the dis- 
cussions of taxation and insurance as they 
apply and affect the subject. A 
sion on Pan-American also 
been arranged. Inquiries should be directed 
to the University of Miami School of 
P. O. Box 428, Coral 
Branch) 46, Florida. 


newly 


Miami Insurance 


joint ses 


matters has 
Law, 


Gables (University 


Practising Law Institute-—A 
Tax Aspects of F 


Forum on 
the Transactions 


Hotel 


irk City by the Practising 


oreign 
was sponsored January 24 at the 
Statler in New Y: 


Law Institute 


Twenty-five Years Ago 


What would you 
March 15 being pr 


I 


think of the idea of 


claimed a national holt 


day—a day thanksgiving for being “in 


11 


the speciall blessed 


incomes 


Pe with 
oT vith 


large to hav 


Suihciently 


privilege of 
sharing in the upkeep expenses of the fed- 
eral government”? That was the idea sug- 
TAXEs 25 years 
think our editor at 
slightly unbalanced, we 
that the 
recital of the 


gested in this month. 


ago 


Lest vou time 


hasten 


that 


was must 


to explain notion from a 
following “On the 
basis of a population of 110,000,000, it may 
reasonably be assumed that 
28,000,000 heads of families. But, according 
to the tax the year 
1926, there were only 3,000,000 individuals 
with $2,000 or 


sprang 


facts: 
there are 
income 


statistics for 


incomes of more. Of this 


Tax-Wise 


Taxes... 
Tax People... 
Things Taxed... 


number but 3 per cent had 


$25,000 o1 Over sé» x 


mcomes ot! 


Of course, the basic idea is as valid today 
as it was yesterday, but we doubt if it will 
arouse in the 


breasts of many of us a 


burning desire to write our Congressman. 
However, as our 
Lai 4 

there is a crying 


tween Year’s 


1928 editor pointed out, 
holiday be- 


Day.” 


need for a 


New and Decoration 


Problem of Liquidity 


The Joint Committee on the Economic 
Report recently published a report by Dr. 
James K. Hall of the University of Wash 
ington on the application and effect of Code 
Section 102, dealing with unreasonable ac- 
cumulation of corporate profits. 

This section was enacted to prevent cor- 
porate hoarding, but more than that it was 
designed ‘to prevent avoidance of personal 
income tax and to provide a steady flow 
of capital. The yardstick by which corpor- 
ate hoarding is measured is corporate li- 
quidity, a high corporate liquidity existing 
when 


there is inactive 


employment of a 
significant proportion of existing corporate 


assets within the business. 


It is not pur- 
profits by means of 
proper ac 
cumulation of surplus, rather the intent is 
to penalize improper retention of earnings. 


posed to tax excess 


this section, nor to prevent a 


When first enacted there were anguished 
moans from business, chiefly because it was 
felt that control of the business would be 
in the hands of revenue agents rather than 
in the hands of the executives of the busi- 
ness—this is still one of the objections to 
the but it found that except 
as a deterrent the section did not make any 
great changes in the case of businesses with 
large, dispersed ownership; only in the case 
of closely held companies was the section 
operative. 

While there are 


effectiveness of the 


section was 


doubts as to the 
administration of the 
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section in the 
actment, the 


initial period after its en- 
use of two presumptions in 
the present section have added vitally to its 
enforcement However, it may still be 
persons in the high surtax 
brackets to pay the under Section 
102, instead of paying the income tax which 
would be due if the surplus 
tributed as dividends 


profitable for 
penalty 


were dis- 


Even in its amended form, Section 102 
does not present a complete solution to the 
problem; avoidance of surtax can be prop- 
erly prevented only by a full integration 
of the and income 


corporate taxes. 


European Progress 


The Europea 
inside the 


countries, excluding those 
Iron Curtain, have 
economic progre 


Marion B 


made great 
ss, according to a report by 
Folsom to the Committee for 
Economic Development, entitled “The Eco 
nomic Situation In Western Europe.” Mr 
who is Under 


+] 
tnree 


Fols« mM, 
the Treasury, and 


toured 


now secretary of! 
CED col 


| 
capitals ot 


other 
leagues many of the 
Western Europe, and had discussions witl 
key figures in business and government 
Che report indicates that in most of the 
Italy 


natural 


countries, 


except where 


and lack of 


overpopula- 
tion 


resources present 

re oble “ono > stability has been 
a great probiem, economic stability has been 
promoted. By 


rents by 


imposing inflationary deter 
means of economic and fiscal meas 


ures, the crisis of a few years ago has 
passed However, 


\ lack « 


such as 


serious problems remain 
capital is preventing 
England 

and 
with the free 


countries 
industrial 
interfering 


from attaining 


ethcrency trade 


barriers are 
flow of 
Although the 


tS 1s recognized, 


goods 


ot broadet mar- 
it is difficult to establish 
world trade because of the 


importance 


pattern ol 


international situation—France and England 
revenues and goods for 
military programs in the Far East—and be 


States is not 


have had to divert 


cause the United 


1 supplying, 
as it a market for 


goods 


did formerly, foreign 
Taxes have played an important part in 
inflation but 
so high they affect the in 
centives which are needed to promote the 
economic and political well-being of West- 
ern Europe. 


combating because they are 


may seriously 


State Tax Officials Eye 


Ponies, Pipelines and Property 


As the 44 states and two 
dani 


rritories prepared to convene in January 
and subsequent months, state officials began 
to pout out 


legislator s of 


their recommendations for tax 
which help to 
state 


legislation will replenisl 


dwindling balances in 


coffers lax 


other hand, are questio1 


payers, on the 
' 
| 


previous legislation 


and are out to battle 
proposals 
While often leave ra 
tracks with empty pockets, the state govern 
a full sack. Officials 
in Colorado, which derives from $2,500,000 
to $3,000,000 annually i 


racing law, 


state residents 


ment itself totes away 


from its pari-mutuel 
relieved when its state su- 
preme court recently declared the law constitu 
tional ] 


were 


Ohio, which has been sipping < 
fountain of wealth, is going to 

islators to provide it with larg 
through a higher tax rate 

While the 1952 Mississipp 

on interstate gas lines was give? 
blessing of the Mississippi Sup: 
all is not yet clear sailing 

that 
tionality of the law is 


erers in southern 


and on January 30, a 


New Appointees 


Marion B. Folsom (facing right), 
Under Secretary of the Treasury 


W. Randolph Burgess, Consultant 
and Special Deputy to the 
Secretary of the Treasury on 
Debt Management 

and Monetary Policies 


United Press Photo 
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Named Budget Director 


United Press Photo 
Joseph M. Dodge 


ducted by a special three judge 


court in New Orleans 


federal 


In Arizona, Governor 


Pyle wants a law 


passed for the complete revaluation of tax 
‘f 


able property as a key to needed tax reforms 


and in Utah, the state tax commission wants 
an effective program of equalizing property 


valuations with mandatory reassessments 


local 


every five years and costs borne by 


taxing units 


The Utah tax commission also wants to 


call quits on the use of state property tax 


levies tor either general fund o1 school 


purposes except in years of dire emergency; 
t 


hey’re backing a more equitable 
including higher personal 


pushed back to 


new state in 


State in 
come tax law, 
exemptions and a deadline 
April 15; 
heritance tax ] , The 
heritance tax law 1¢ 
is sharing in the commission’s attention; 
clarification of 


net proceeds is being proposed as is also 


also a completely 
taxation of minerals 
a 
mine evaluations based on 
a required assessment of mine and mineral 


claim surface values 


where the 


separately from the underground 


Some Governors Want More 
Taxes; Some Want Less 


News of the tax 
ernors of 


messages of the gov 
various states to their respective 
legislatures discloses see-saw situations where 
taxes are not considered high enough in 
some jurisdictions, too high in others. 


Tax-Wise 


Governor requests for higher taxes were 
most emphatic in California and Pennsylvania 
Warren asked the California 
Legislature for a two-cent tax on a pack of 
cigarettes, a hike of 70 cents per gallon on 


Governor 


distilled spirits, two cents more on a gallon 
of beer, and additional license fees on horse 
racing. 

The blunt 
Pennsylvania 


speech of Governor Fine of 
told legislatures that “The 
paramount problem in this session will be 
providing additional revenue,” and he hinted 
that a partial solution of the problem will 


be sought in 


larger tax bites on highway 


users. 


Lower income taxes would result in three 


states if the governors’ recommendations 
are accepted. Reporting a balance of more 
than $50 million in the income tax reserve 
fund, the Minnesota governor recommended 
increasing personal credits against the pet 
sonal income tax Idaho 
advised that credits for dependents on pet 
sonal income taxes be increased from the 
present $200 to “$350 or $400.” In Vermont, 


the governor 


The governor of 


said he did not recommend 
re-enactment of the 15 per cent income tax 
surtaxes which expired at the end of 1952 
in view of the largest 
the state’s history. As a means of getting 
rid of surpluses, the Vermont 
suggested a study of the New 
Virginia refunding systems 

The Vermont 
for’ more 


treasury surplus in 


governol 


York 


and 


governor saw “no 
and the North Carolina 
governor considered any new taxes or higher 
tax rates “ The Nebraska governor 
advocated a “moratorium on expansion ol 
state government” 


reason 


taxes 
unwise.” 


but he warned that more 
adequate funds will be required if highways 
are to be improved. 

North 


sN 


Dakota’s sales tax is up for con 
tinuance in 1953. Last November, the voters 
approved exemption oft food from the sales 
Whether 


the legislators will obey this mandate from 


tax, but amended the wrong statute 


the pe opl when the sales tax law 1s re newed 
remains to be seen, but the governor pro 
posed an alternative package which would 
include repeal of the school poll tax, ex 
emption of clothing from the sales tax, and 


an increase in exemptions granted undet 


the income tax to match those granted by 
the federal Although he said 
he was generally opposed to increased o1 
new taxes, the North Dakota governor sug- 


gested 


government 


gasoline and 


sort of oil severance tax. 


The Maine didn’t 
sales tax per cent changed, but 
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increased taxes some 


governor of 
of 2 


want the 
rate 





he told 


three 


that he 
changes: 


purchase 


legislators would approve 
collection of the tax 
price of automobile 
and farm vehicles, adjustment of the bracket 


system to “bette: 


basi 
on the net 


balance collection on 


1 ‘y 
saies, 


small and provision for a fee to be 


collections and filing 


merchants tor 


Governor Murray called for 


for violators of the personal 


tax evaders and tax 


entorcement He | 
a ton 


assess 


valorem 


Schemes Afoot to Help 
Balance City Budgets 


number of legislative proposals in the 


several states aim at doctoring-up ailing city 
by \ Minnesot: posal would pe! 
] “persons, tra 


ould be used to 
Che Missouri Municipal League pro 


that tate, to cut the state 


reduce municipal 


poses, in ncoine 


tax one all t resent rate and allow 
half 
to dip into 
rmitted exclusively 
St. Louis residents get no 
taxes on their state returns. 


is often the case, taxpayers are not 


sympathetic with the plight of the cities 


Visions of the city fathers of Jersey City 


New to $4 


from its business licens« 


Jersey, of $3 annually 


W ill not 


million 

ordinance 
be fulfilled without a favorable dec 
a pending court test of the ordinance’ 


stitutionality The Jersey City or 


provides for a payroll license fee of 
fourths of 1 per cent on manutacturing firms 
and for license fees in varying percentages, 
depending on the type of business involved, 
for most other establishments with annual 


gross recel ts exce eding $20,000 


Reappraisal 


of Accounting Necessary? 
dollar cost be retained 


now that the purchasing value of the dollar 
has greatly decreased? 


Should original 


This is a problem 
which has puzzled accountants and econo- 
mists for a long time; it has been brought 
to the fore again by the Council for Tech- 
nological Advancement in a recent pamph- 
let. The problem exists in all companies, 
but “is greatest in which 
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those companies 


have large inventories in a long cycle oft 
production, and an investment in fixed as- 
sets which is high in proportion to income.” 
The Accounting Manual of the Machinery 
and Allied Products Institute, while not 
itself suggesting changes from conventional 
accounting procedures, points up the prob- 
lem by laying bare the facts of the situa 
tion. It points out that, in time of inflation, 
the financial picture of a 
stitution is distorted, costs 
stated, profits overstated 
financial situation hidden. 


commercial in 
under 
and the true 


being 


Set forth are the 
a change in accounting procedure to reflect 
this dolla: those 
who do the points in favor 
More reliable infor 
mation would be available; recovery of the 
value of the real 


views of those who favor 


change 
not. 


and the views of 
Among 
of such a change are: 


capital invested in assets 
would be more properly attained; account 
ing should reflect economic changes; and the 
“cost principle” gives a completel 
picture of the whole 

Among the 


are Changes 


illusory 


financial situation. 


points against such a change 
would have to be made in 
more than depreciation and inventory; 

is no suitable index to 
+1 


the dollar; all costs 


show the valt 
average out; 
would be of but little effect 
recognized for ] 


change unless 


tax purposes; and 
such a problem is for the economists, 
for accountants. 


how 
ledera 


Oregon Truck Tax Hike 
Ruled Effective November 4 


Oregon suit to | ve 


their to hav 


truckers won 
] 


the effective date of the new weight-mileage 


tax on motor November 4, 
1952, the date on which the tax was 
proved by the voters. A previous ruling 


of the Oregon attorney general held tl 


Carriers set at 


ap 


iat 
the tax was retroactive to January 1, 1952, 


set by the 


Collection ol the tax, 


the effective date originally 


lature. 


legis 
imposed by 
1951 enactment, had been held in abey 

by a referendum petition, The ruling of the 
Oregon Circuit Court in Portland Pendleton 
Motor Transportation Company) Heltzel 


was handed down December 20, 1952. 


Gasoline Evaporation Deduction 
May Evaporate in Wisconsin 


At the Wisconsin whole- 
salers of allowed to deduct 
2% per cent of the total number of gallons 
of gasoline 


present time, 


gasoline are 


received as an 
evaporation. A 


allowance fot 


slated legislative proposal 
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would reduce 
to 2 per cent. 


this 


percentage allowance 


Veterans Administration 
Accounts for Tax Funds 


Less than five cents out of each tax dollar 


that spent by the 
tration in fiscal 


was Veterans Adminis 
1952 was used for 


the VA 


Cash 


adminis 
trative 
annual 
more 


disclosed in its 
benefits 
Medical 


counseling took nearly 14 


purposes, 


report, took slightly 


than 


’ 
veterans 


/9 cents. benefits and 
cents; 
and construction an took a litth 


over two cents 
During fiscal 
, ‘ 

billion, of which 

funds appropriated by Cong 


from trust and other funds 


1952. the VA 


$4.86 


spent $5.99 


billion was from 


i ce 
and the 


ress 


balances 


CED Officials Shift Jobs 
as Folsom Moves to Treasury 


Chairmanship of the Committee for Eco- 
nomic Development’s Board of 
left vacant Marion B (see 
170) accepted appointment as Under 
Secretary of the Treasury in the new Ad- 
ministration, has been filled by Meyer Kestn- 
baum, president of Hart Schaffner & Marx, 
Chicago 


Trustees, 
when Folsom 


page 


Frazar B. Con- 
Insurance Company, 


Hartford, Connecticut, | 


Wilde, president of the 
necticut General Life 
succeeded Kestn- 
CED Research 
Wilde will head the 


which 


baum as chairman of the 
and Policy Committee. 
40-member group conducts analyses 
of vital national issues that are published 


from time to time by CED 


City Tax Calendar... 


March 1 


and retail 


Louisiana: Shreveport wholesale 


dealer oc cupation license tax 
due. Utah: Salt Lake City occupation tax 
] 


reports and payment duc 


March 15—Arizona: Phoenix business priv 
ilege tax reports and payment due. Colo 
Denver sales tax reports and payment 

Vew Mexico: Albuquerque occupa 
reports due. Ohio: Columbus corpo 
reports, balance of 
and quarter of 
Columbus personal 


| 
orts, balance 


income tax 


ous years tax nrst 
"s tax due; 
of previous 
id first quarter of next year’s 
estimated tax due; Youngstown corporate 


] 
income tax reports, balan 


e of last vear’s 
tax ant l quarter ot 


next vears esti 


Youngstown 
balance of 


personal 
last year’s 
or next esti 
Erie em- 
payment 
reports 
Erie 
and 
of tax due; Philadelphia 

employer withholding reports due; Phila- 
delphia income tax reports and payment 
due; Pittsburgh mercantile license tax 
and payment due; Pittsburgh 
School District mercantile license tax re 
ports and payment due; Scranton employer 
withholding tax reports and payment due; 
Scranton income tax reports and first in- 
stallment of tax due; Scranton School 
District employer withholding tax reports 
and payment due; Scranton School Dis- 


Tax-Wise 


’ 
year $s 


due; 
nd fir installment of tax 


a 
School District income tax 


rsonal in ne tax 
due; 
reports 


1 
first installment 


rep rts 


trict first installment of balance of previous 
year’s estimated income tax due; Scranton 
School District 
nrst 


income tax and 
installment of 


lVashington 


reports 
estimated tax due. 
Seattle occupation tax re- 
ports and payment due; Tacoma occupa 
tion tax reports and payment due 


March 20—lLouisiana: New Orleans sales 


and use tax re ts and payment due 


March 25—New York: New York City 
conduit company tax reports and payment 
lue; New York City public utility excise 

and 


tax reports payment due 


March 30—Missouri: St. Louis earnings tax 
reports and payment due. Pennsylvania 
Erie School District withholding tax re 


ports and payment due. 


March 31—Calif Los Angeles monthly 
j 


sales and use tax reports and payment due 
Missouri: St. Louis employer withholding 
tax reports and payment due. Ohio; Dayton 


corpo! ate 


ri 


income tax reports, balance of 
and first 


estimated tax 


previous year’s tax quarter of 
due; Dayton 


balance of 


next year’s 
personal income tax reports, 
previous year’s tax 


next 


and first quarter of 
estimated tax due; Toledo 
corporate income tax reports, balance of 
previous 


next 


year’s 


year’s tax and first quarter of 


Toledo 
balance of 


estimated tax due; 
personal income tax 


previous 


year’s 

reports, 
and first 
next year’s estimated tax due 
nia: Pittsburgh property tax delinquent; 
Scranton property tax delinquent 


year’s tax quarter of 


Pennsylva- 
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State Tax Calendar 


The State Tax Calendar includes the re- 
port and payment due dates for the impor- 
tant taxes—franchise, income and property. 
If the states in which you have interests are 
not listed, there are no franchise, income 
or property tax reports or payments due 
therein for the month covered. 


ALABAMA: March 1 
from public 
March 15 


mation 


Property 

utilities due (last 
Corporate income and 
reports and payment of first in- 
stallment of tax due.—Franchise reports 
due (last day).—Personal income and 


repo! ts 
day). 
infor 


information reports and payment of first 
installment of tax due. 


ARKANSAS: March 1 Franchise reports 
due.—Property reports from public utili- 
ties due 


CALIFORNIA: March 15 


ports and 


Franchise re- 
first installment 
of tax from banks and corporations due. 

Income 


payment of 


reports and payment of first 


installment of tax from corporations due. 


COLORADO: March 15 


ports due 


CONNECTICUT: March 30— Certified 
copy ot foreign and domestic corporation 
annual report and fee, to be filed 
town clerk, due 


DISTRICT OF COLUMBIA: March 31 
—Property tax 
due (last day). 

FLORIDA: March 2 
from railroads and telegraph companies 
due (last day). March 31—Property tax 
due (last day). 


GEORGIA: March 1- 


list of 


Franchise re- 


with 


semiannual installment 


Property 


reports 


Foreign corporation 
stockholders due.—Prop 
erty reports from railroads due.—Special 
franchise (property) reports from public 
utilities due. March 15—Corporate income 
and information reports and payment of 
first installment of tax due.—Personal 
income and information reports and pay- 
ment of first installment of tax 
March 3i—License tax 


domestic corporations due. 
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due. 


payment from 
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IDAHO: March 15 
information reports and payment of first 
installment of tax due 


Corporate income and 


Personal incom 
and information reports and payment ot 
first installment of tax due 


INDIANA: March 1 
from public utilities due. 


IOWA: March 1 


expre SS 


Property 


reports 


Property reports from 
companies due. March 31 
Corporate income reports and payment of 
first installment of tax due.—Personal 
income reports and payment of first in 
stallment of tax due.—Property tax lists 
due (last day). 


KANSAS: March 1—Information at the 
source reports due. March 20—Property 
reports from railroads and telegraph, tele- 
phone, pipeline and electric power com- 
panies due. March 31—Franchise tax 
reports and payment due 


KENTUCKY: March 1—Property reports 
due (last day). March 15—Corporate in 
come information reports due.—-Personal 

income information reports due.—Stock 

holder and bondholder reports from cor 
porations due. March 31—Property re 


ports from public utilities due 


LOUISIANA: March 1 


tion reports due. 


-Foreign corpora- 


MAINE: March 1 


eign corporations due 


MASSACHUSETTS: March 1 
rate information at the 
Information at the 


License fees from fot 


Cx rpo 
income 
due.- 
reports due. 


MICHIGAN: March 1- 
(last day without 
March 2- -Property 


day). 


source 


reports source 


Property tax due 
interest charges). 
reports due (last 


MINNESOTA: March 1—Personal prop- 
erty tax due. March 15—Corporate income 
reports and payment of first installment 
of tax due.—Income information reports 
due.—Personal income reports and pay- 
ment of first installment of tax due. 
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MISSISSIPPI: March 15—Corporate in- 


come reports and payment of first install- 
ment of tax due.—Personal income reports 


and payment of first installment of tax due. 


MISSOURI: March 1 


information reports 


Corporate income 
due.—Franchise re 
Personal income information 
March 31 


and 


ports due 


reports due Corporate income 
due.—Personal 
income tax reports and payment due. 

MONTANA: March 1—Foreign corpora 
tion reports of capital employed due.— 
Indebtedness 


tax reports payment 


reports from corporations 


Property reports from sleeping cai 


duc March 2—P 


tel graph, te lephone, 


roperty re 
electric 
ditch 
Property re- 
| and personal property due. 
March 15—Inc: (corporation 


information repo duc 


transmission line, canal, 


flume companies due 


ports of real 
license) 
Income infor- 


March 31 


] 


iu¢ 


mation 
mation 


repo! Income 


(corporation il l eports ¢ 


NEVADA: March 2—Property tax quarterly 
March 31 


poration annual statement 
NEW JERSEY: March 1 

ports from railroad companies due. 
NEW MEXICO: March 1—Property re 
(last March 15 


chise reports due. 


NEW YORK: March 1—Franchise tax 
reports and payment from real estate and 
cooperative agricultural corporations due. 


installment due Foreign cor 


Property re- 


1 


day) 


rt lie 
orts due 


Fran- 


Personal income information and with- 
lding reports and payment of amounts 
ot tax withheld from residents due. 


NORTH CAROLINA: March 15 


rate 


Corpo 
income reports and payment of first 
due 

reports 


installment of tax Personal income 
and j 


first installment of tax due 


NORTH DAKOTA: March 1 


property tax 


and information 


payment ol! 


Personal 
delinquent 


and express and air 


Property tax 
trans- 
companies due last day).- 
operty tax semiannual installment 
March 15—Corporate income 
formation reports and 


installment of tax 


: 
delinquent 
and 1 


first 


payment of 
due.—Personal 
income and information reports and pay- 
ment of first installment 
OHIO: March 1 from 
utilities, except sleeping car, freight line 
March 


statements 


of tax due. 


Property reports 


and equipment corporation 


31—F oreign corporation a1 


State Tax Calendar 


due.—Franchise reports due (last day).- 
Property reports due (last 
gible personal property tax 


day ).—Tan- 
semiannual 
installment due. 

OKLAHOMA: March 1 


from corporations due. 


Property reports 
March 15 
rate income reports and payment of first 
installment of tax duc 


( orp = 


Perse nal inc me 


reports and payment of first installment 


-Personal 
Property 


ot tax due. 


due. 


property reports 

railroads 
and public service companies due. 

OREGON: March 2 Property reports de- 
linquent after this date March 15 
Property reports from Class | 


reports trom 


railroad, 


: . , 1 , 1 
Class A electric and te iephone, te legraph 


and sleeping car companies due 
PENNSYLVANIA: March 15 
ports trom 
Capital 
due.—Corporate 


Bonus re 
due. 


payment 


foreign corporations 


stock tax reports and 
loans tax reports and 


payment due.—Franchise tax reports and 


payment due 
SOUTH CAROLINA: March 1—Personal 
March 15—Corpo 


rate income reports and payment of first 


property reports due 

installment of tax due Personal income ré¢ 
ports and payment of first installment of 
tax due. 

TENNESSEE: March 15 
ports and payment on stocks and bonds 
due.—Personal 
payment due. 


TEXAS: March 15 


(last day). 


UTAH: March 15 


ports 


Income tax re 


income tax reports and 


Franchise reports due 


(income) re 
installment 
income tax re 


Excise 
and payment of first 
due.—Individual 


ports and payment due. 


VERMONT: March 15 


reports 


ot tax 


Personal 
first 


income 


income 


and payment of installment 


of tax due Personal 
estimated 
(final 
preceding 
tificates to do 
porations due. 


VIRGINIA: March 1—‘ 


registration fees due Franchise tax due 


reports of 
income 
which became due in 
due March 31—Ce1 


business of 


income duc Personal 
installment ) 
year 


Toreign Cor 


orporation annual 
P , aw . 7 +] a7 « 
roperty tax reports from railway and 


canal corporations due 


WASHINGTON: March 15 
reports from public utilities duc 
WISCONSIN: March 15 
come and information reports and pay- 
ment of first 


income 


Property 


Corporate in 


installment of tax due. 
Personal reports and payment of 


st installment of tax due 


175 





<x 
Keefr Your Copies tn ttle 


You can always find that important article you 
need, when you want it. Each binder holds 
twelve issues. Any issue quickly inserted or 
removed. Handsome, durable black covers, 
gold stamped: TAXES—The Tax Magazine. 


Window label shows contents by year. 


Price $2.50 Each 


gre TAX MAGAZINE 


214 N. MICHIGAN AVE., CHICAGO 1 





Federal Tax Calendar 


March 2—— 


March 16—— 





al al 


A comforting thought for taxmen who are struggling with complicated 
revenue forms is that they are now working with a ‘‘simplified’’ Bureau of 
Internal Revenue and that most of the tax business of their clients may 
now be transacted in one office, that of a Director of Internal Revenue. 
Reorganization created 64 such offices, one located in each city formerly 
having a collector's office. Their functional divisions are: administrative, 
collection, audit, intelligence, alcohol and tobacco tax, and appellate. 
They are grouped into 17 districts, each headed by a district commissioner. 
This cover map outlines each district and pinpoints for easy reference the 
location of the offices of the district commissioners and various directors. 





